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room number one Would it be possible for your 
lionor to direct “hat that room be reserved for the 
use of counsel so that we canleave things overnight. 

TIT, COURT: The witness room #1 is for the 
defendant's counsel. It's not for anyone else. The 
Government has its own. 

MR. KATZBERG: Is there another room adjacent 
to it? 

THF. COURT: Judge ieahr's. 

MR. PATTISON: For the witnesses? 

THE COURT: If he has a trial, we will have 
nroblems. I don't know about that closet. 

MR. COHN: It's such a burden for us. It takes 
an hour and a half to two hours to come in. If it's 
not that room, possibly some other room could be ass- 


iened to us. 


COURT: I will have to find a room today. 
. COHN: Also, that we can use as sort of a 
conference room. 
THE COURT: There is one at the end of the hall. 
I don't think there is any objection to that. 
MR, BAUNIGAN: On behalf of the Security Nat- 
ional Bank, T have an apnlication. At this time I 


would move to withdraw its previously entered plea 


aa 61 


. PATTISON: We do not oppose. 


of not guilty, a.4 enter a nlea to Nolo Contendere 6 
to such counts or all counts of the indictment which 
the bank is nameu, and are sufficient to the Court in 
this matter. 

MR. KORMAN: The Government has to oppose all 
pleas unless there are exceptional circumstances. 

THE COURT: That is my understanding, likewise. 

™R. KORMAN: We do not have to except it. 

THE COURT: First let me have the basic question 
and answers by Mr. Korman. I am not making my mind up 
at all at this noint. What would be the probability 
of obtaining an approval as far ac the Corporation is 
concerned? I realize the defendant's not an individual, 
and IT will not except it. It is a Corporation, but 
there's a probability. 

MR. KORMAN: I don't think we would recommend 
to the Department of Justice -- 

THE COURT: You would not? 

MR, BANNIGAN: Since it's your decision and 
not the defendant's decision -- 

THE COURT: Go ahead, Tir. Korman. 


MR. BRANNIGAN: One, I contest Mr. Korman's 


statement. It is the policy of the Department of 


s 


Juntice that it cannot accept a Nolo Contendere. [ 


know of no such policy other than a memorandum which 


BA z 


Mr. Korman show’d me, dated 1953, in the book used 7 
to instruct Ped ral Practice somewhere. It is -- 
whether the policy of the Nenartment or not, it is 
cleari the nolicy of Conrress to accept such pleas, 
and the proof of that, Your Honor, is that when Rule 
ll was amended last year, the right of a defendant to 
offera plea of Wolo Contendere,and for a Court to 
accept, was not out of Rule ll. 

Turning to the merits, Your Honor, of the 
offer, there is no ‘.. ernmental interest to be serveg 


by forcing the defendant -- 


TIF COURT: Except the rule, as I read it, is 


more of a limited restrictive rule on acceptance of 
such a plea, rather ‘Shan havine been plaster sized 
in respect reads that in ‘Nolo a defendant may plead 
only with the consent of the Court which could be my- 
self. Such a plea shall be accepted only after due 
consideration of the abuse of the paties and the 
interest of the public in the effective administratio 
of justice. 

42. RANITIGAN: Tt was to those points I was 
addressine myself. Mr. Korman nas not addressed. 
lie has merely said tie policy of the denartment was 
not to aceent rleas . There's been no policy reason 


-- if T ean continue -- and Mr. Korman wants to treat 


BA 3 


18 


19 


it -- 8 

my. KORMAI: I think the nosition of the Depart- 
ment is based on the notion that the public ls under- 
minded by what apnears to be special treatment. The 
parties who were in effect puilty of the crimes charge 
with, and they annear to be setting off with something 
less than arile cf muilty, and T thiak ena ‘banioatly 
reflects the defendant's nolicy, and i. think the in- 
terest of justice ts not served mrenerally b7 permitting 
Yolo pleas to be entered, barrinr excentional circum- 

«ances which I don't see in ‘this case. 
2, BAUNTIGAN: On that score, Your Honor, I 


would ask "Ir. Korman to nroduce a memorandum or United 


States official -- or attorney's reneral memorandum 
settine fortn that nolicy, a current one, ot something 

done in 1953, which anybody with reasonable inteiligenpe 
“ould read and clearly see 4t was directed exciusively 


at individual defendants since the memorandum in 


terms of finer and {mnprisonment, which obviously the 
Cornoration is not subject to. Tf I may, Your Honor, 
I wonld like to turn to the reasons we believe the -- 

myn COURT: Let's hear this. 

"Mm. BANTIGAN: One, no Governmental interest to | 


he scerpv2d by finding this particular defendant guilty. 


The very 3immle reason, this defendant doesn't exist 


Bh O84 


, 


1 anymore. It is # bank which hes gone out of bus- 9 


2 iness. There is no deterent factor for a guilty plea. 
3 The people in that bank as to the crime alleged in 
4 the indictment, whether committed, I don't know. 
5 Since the bank is offering to nlead Nolo to the entire 
) 6 indictment, it is exposing, itself to the maximum punish- 
7 ment which could be imnosed, even if the defendant we. 
8 to ro to trial and be found puilty. 
. 9 I point out, Your Honor, that if the bank is 
. 10 forced to go to trial,aside from the penalties that 
ll will be incurred if found guilty, there are, as I em 
12 || - sure you are well ware, rather enormous legal expenses. 
. 13 These exnenses will ha‘. to be incurred by the stock- 
14 holders of this bank who have already lost a fortune 
BY. me |) since this bank wert out of business, and are hardly i 22 
wn 16 a position to continue to lose money when the bank 
bie 17 4s poing to accept a maximum fine, pleading, exposing 
ae 18 itself to that liability, which is »%t increased one 
; ‘ es 4ota by going to trial. 
“tal 20 I say, Your Honor, in light of all those facts 
bij 21 there is absolutely no reason why Your Honor should 4. 


se 


not accept the bank's offer to plead Nolo Jontendere 


~*~ £1 


~* ry S. 
Be *« 


in this case. 


What 


THE COURT: Ore question, Mr. Korman. 


effect would such 2 ple@ accepted by the Court have 


BA 3 
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Ns 


we 


© 


10 


°% the balance o: the prosecution in this case? 1l 
“SORMAI: Noeffect. It would simply elimins 
the defendant from the trial. 

Mr. Bannigan who its not physically eve. here, 
Since it can't be. 

THE COURT: It's a piece of paper actually. It' 
a liviliug death at this point. 

mR. BANNIGAN: In effect, Your Honor. Anmiwhat I 
am recenitudiie to try to save a few breaths o our life 
that are left in the body. 

THE COURT: Let's see if we can find another. 

MR. BANIITGAN: I would not make this application 
if I did not think it was meritorious. 

THE Coun: I don't feel iLike a surrogate in 
administerinr a deceased estate. fo you have any 
other objections to this plea? 

MR. KORMal: Rverything ir. Bannigan said would 
justify a plea of guilty. As a matt-: of fact, Your 
lionor, I have offered them a plea of guilty. 

THE COURT:Wnat is the reason for the individual 
no Longer an individual under the entity of law is 
itself or not wantinr to plead rullty? 

MR. BANNIGAN: I missed that, Your Honor. 

THE counT: (continuing) -- to the entire 


indictment, if the end result 4s the same? 


BA 6 


BA 7 


1 “R. BANTIGAN Outte -- 11 
; 2 MR.KOPMAN: It's actually better for the Corpora 
3 tion, because the offer that T made in terms of a 
4 fuilty »le1 would not hold to the entire indictment. 
5 12, BSINIGAG: There are a number of reasons, 
6 sutficed to say, to one: 
7 The bank has anproved this by the Board of 
8 Directors, and not annroved the other oneration. | 
9 Two, there are civil suits nendine, derivative actions 
10 brought by shareholders on behalf of the bank. Many . ‘ 
va. a 11 of the members of the Board, presently on the Board 
a 12 were not members of the Goard at the time of these . 
» 13 transactions are presently exnosed to substantial liab pe] 
| 
>: a 14 ility. They are concerned that a nlea of pu’ lty might 
iy 15 have some effect on that, and T am not in a position t j 
+a 16 say if won't, and anvbody else was. | 
RY 
we a THE, COURT: On the Directors? | 
: ie 18 “‘R,. BANNIGAN: Ov defendant in a civil suit. 
Bi 19 There are 3 number in the civil suit. Some not direct 
de 2 ors of the bank at the time the transactionwas 
ids 21 initiated. I think, Your lMonor, the compelling reason 
22 here for the plea is that the Government cannot cite ; 
23 one reason why it shouldn't be accented. One compelli 
é % reason. It can mite policy and nlateaus. 
Be 28 Tm! COURT: I am really trying to determine what 
e , a 


. * 


effect it would iiave on the public interest, if at le 


all. Considerir’ the leral heing that we are speaking 


; 


about, and it's a common occurrence for such a plea iz 
to exrire. Sometimes without prosecution, comnletcly, 
and I don't know what effect such has upon a public, 
number one; number two, if it doesn't effect the 
prosecution of the proceeding itself, there must be 
some harm made to the Sovernment, but to some one, 
and I can't seem to :ind that harm. 

I om not leaning towards it, but I would like 
to have some exnlanation. 

Mm. PAMIIGAT: IT think “Mr, Korman should aseness 
himself to that. 

42. KOMAM: I have nothing more to say. I 
am unable, and IT have r» authority to consent. 

THE coun: T am not considering it for consent. 
JT realize you can't. 

"42. PAMNNIGAN: “May Tadd one other noint which 
is somewniat compellinre. T was advised yesterday 
that the Government as part of its proof in this case 
will allege that the individual defendants part of 
their cine rhes deliberately did not disclose those 
or allesed contributions to the Board of Directors. 
tT thins this 1s a factor and should be considered 


here that the dovernrent, the roverning body of the 


BA 8 


soration did not, on the Government's theory, 13 
know what was fo'ng on here. I think that's a factor 
which indicates in my view why they were indicted in the 
first place, but that aside 1s a factor which 
indicates that in the Court's discretm, in the 
interest of fairness and compassion that the bank, 

w. ch is the poverning body, and the directors should 


be allowed to withdraw Nolo Contendere. 


! 
MR. KATZBERNG: Your H..cr, just briefly, in this 


context, the Court will show hint Clifford was 
the Chairman of the Board of Directors, and that Mr. 
9well was the Secretaryto the Board of Directors. 


BANNIGAN: I don't think that under cuts wha 


PATTISON: Nevertheless, the Government body 

in part -- 

MR. KORMAN: This is an argument for the jury. 

THE COURT: I would like to take a few mome ‘8 
to reflect and to determine what my position will be 
on it. 

MR. BANHIGAN: Thank you, Your Honor. 

MR. KORMAN: I have an apnlication to make that 
you mimht want to reflect on that at the same time. 

TiMr COURT: Yes. 


MR. KORMAN: My consent) Your Honor, is with the 


BA 3 


. of thr onsideretions I . ave given it. In any event, 
2 I‘. at would be no problem -- first of all, I don't 
3 know the number of jurors tat would be from that 
4 area that you are speaking of where the bank was 
5 located. Number two, rather than to run into a proble Hg 
6 of maybe over publicity, which you are alleging, | 
7 I would only take those jurors in private and discuss 
8 merely the publicity part of it and nothing else, and 
9 all the balance of it will be performed and discussed 
10 with the jurors in open courtroom. 
11 wr. COHN: I won't delay Your Honor any further. 
12 | - THE COURT: I am joing todseuss as to publicity. 
13 Nothing else. 
MR, COHN: May IT have a chance to discuss it 


15 with you later? 

«| THE COURT: Sure. 

| ' (Whereupon, a recess was taken at 11:45 A.M.) 

18 | (Whereupon, court convened at 12:30.) 

| THE COURT: All ristht. I will read into the 
20 record my determinations first to the Nolo plea that’ 

21 been offered, and then the second one as te the count 


Te first is that the éfendant Security Naticnal Bank 
has offered to plead Nolo Contendere to the counts 


of the indictment in which they are charged with violg- 


ting criminal statutes. 


BA 10 


The fovernment is opposed to the Court's 24 
acceptance of the plea. 

“nis Court nas given due consideration to the 
views of the parties and the interest of the public 
in the effective administration of justice. 

The Court comes to the following conclusions 
with respect to this crime. There are two ways in 
which the law seeks to deter corporations and corporate 
directors from improper conduct. 

The first way is through criminal statute, 
such as the ones where violations are charged in this 
case. 

The second . by providis tiat corporate 
directors may be he.d personally liable in a civil 
action in the event shareholders are able to success- 
fuliy prove actionable misconduct. Whether there is 
a Nolo plea as opposed to a plea or verdict of guilty, 
will be of significance in a civil action currently 
pending. 

By accepting a plea of Nolo Contendere, the 
Court would weaken the cil deterrent against corpor 
ate misconduct. 

Inview of this, and the seriousness of the 
charge here, it would be contrary to the interest of 


the public in the effective administration of justice 


SA. 9-4 


25 
to accept this Nolo plea offered by Security National | 
bank. 

Accordingly, the plea will not be accepted. 
In reference to Count 15, the Government has 
indicated that it has no direct proof of pre-election 


agreement to contribute to Mayor Beame's campaign. 


The Court must therefore decide whether this 


lack of proof requires dismissal of Count 15. 


It is concluded a Gismisse1 would be improper. 

It 13 conceivable that a jury might infer from the 
fact of the contr‘bution itself, and from the surround 
ing circumstances, that the requisite specific inten* 
was present. 

Accordingly, the motion is denied. 

MR. KATZBERG: Tharkyou, Your Honor. 

THE COURT: Now, I have sent the jury out to 


lunch. They will be back at 2 o'clock, and we will 


a 


proceed with the selection of the jury at 2 o'clock. 


As 
ty : 


gs 
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fad ie Taam 
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.< 


MR. KATZBERG: Thank you, Your Honor. 


~ 


MR. RYAN: Your Honor, do you -- Iwould like 


-* 25, . 


y BB ek & & & 


to make an application, Your Honor, for additional 


x ee a 


preemptory challenges in ihis case. Thereare four 


a4" 


eens 9 
& a 
nf + 


defendants now, and the case is compended to go on 


page as 


2 Pos. 3 
ct 4 


for ammber of weeks, and they think that under the 


circumstances of this case that we appropriate, if we 


BA 12 


ano 


(Piscussion off che record.) 


MR. BANNIGAN: You will no doubt recall, your 
Honor, that on Wednesday on behalf of my client, the 


Security Netional Bank, I made an application to 


withdraw a plea of not guilty and plead nolo contendre 


to such counts of the indictment, or all counts of 
the indictment in which the bank is mentioned or 
nared to dispose of this case, 

At that tine in opposition to the motion 
"ir. Korman stated that it was contrary to the policy 
of the United States Department of Justice to accept 
such pleas. 

Tur COURT: Yes, I remember. 

MR. BANNIGNI: And then thereafter when your 
‘lonor rejected the plea you stated’ 1 believe, the 
foundation for the denial basically was that. it 
would have a substantial affect on the civil action. 

I bring your attention, your Honor, that 


yesterday the United States Attorneys Office far the 


Eastern District of Nc. York accepced a nelo contendre 


pleas from Pan ?merican Airlines and other airlines 
in an action. 
THF COURT: I saw that. 


MR. BANNIGAN: The underlying action of which 


BA 13 


7 rr ene 


- 


= 


at. « eth ae PE SORTS TREE VUES “OE lS Se oe NOE 


se 


——< 


was to be sui generis ‘omicide, and it was acces ed 
and Mr. Trager corunente: on it that these were 
appropriate and proper pleas, and your Honor, I must 
gay that I am concerned, in light of the representation 
that was made by the Government here on Wednesday, 
and I am also concerned, your We.or, in light of the 
reason giver for the denial, since it seems to me 
that there are certainly individuzl suits in this 
action for wrengful death. 

Now, if one is talking about jeopardizing 
sadhs auhiebs and whoever che judge may have been 
here, did not think that -- 

THF COURT: Can I Just say I don’t agree with 
you because I really don't know whether there is 
an underlying. suit for wrongful death because it was 
an employer and employee situation. You cannot 
institute a wrongful death action against an employer, 

You may be talking about the other three 
defendants. Or whether or not their underlying situatib 
in being indicted here would encomplass a wrongful 
death action against them, again, I couldn't possibly 
question it because I don't know, 

MR. BANNIGAN: I don't know the answer to it, 


your Honor, but I would suggest -- 


THE COURT: At face value I would say that 


RA 14 


there is no action. 

MR. BANNIGAN: I would suggest that the familie 
of the pilot and dipebaes and flight engineer -- 
and I will check this out -- howe sued P..«. American 
Airways for many millions of Gollars. And a lot of 
other defendants. | 

MR. KATZBEPG: Your Honor, just so the record 
is clear -- 

TH. COURT: I know nothing about the Pan Amer- 
ican indictment. 

MR. KATZBERG: Your ruling was based not 
only on the civil action but public’ policy grounds 
as well and the opposi.ion of the United States 
Attorneys Office. That was only one basis of your 
refusal to take the Plea. 

THE COURT: I didn’t place as much weight 
62 the oprosition of the Attorneys Office as I 
did on the public interest that was involved, 

Tf you reaa my opinion you will find that the 
weight was centered about that, 

MR. KATZBERG: I wanted to make sure the record 
was clear that the basis for your holding was cer- 
tainly more than ona specific basis that Mr. Bannigan 


alluded to, 


BA 15 


ee 
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THE COURT: I do note your exception once 
again. . 


MR. BANNIGAN: I would ask your Honor -- 
THE COURT: And you -- proceed, 
MR. BANNIGAN: I would ask that this be marked 


as part of the record. 


THE COURT: Yes, .. will be marked. I read it 


myself, 
And I'd be remiss not t» tell you that when I 
read it I also reflected on this case. 
THE CLERK: One-page document marked for 
identification as Court Exhibit 7. 
(So marked.) 
MR. NAFTALIS: Good day, Judge. 
(The following occurred in the Courtroom.) 
THE COURT: Now, before we start the selections 
again this morning, there is only one particular 
item to be taken care of for the jurors who were not 
in the courtroom at the time that the defendants 
were introduced, they will be introduced to you by 
their attorneys this morning. 
MR. NAFTALIS: Thank you, your lionor. 
I believe I introduced myself yesterday. my 
name is Garry Naftalis and I am the lawyer for 


Mr. Patrick Clifford who's the gentleman on my right 


BA 16 


18 


19 


22 
23 
a“ 
25 


Katzberg-opening 

Again, the Government will offer the 
banking records to show those salary increases and 
you wili be able to see those increases «1d you 
will hear from the officers who received them and 
they will explain to you how it worked. 

Se, by late 1970, the evidence will show 
there were over 40 officers in the club. The club 
was producing over $4,000 in checks drawn to each 
recipjent individually or club or committee. 

Anybody ‘ooking at any specific contri vutions, 
however, would see what appeared to be contributions 
of individuals out of their own checking accounts, 
when in reality t>ese contributions were nothing 
more than disguised bank funds. Though the contri- 
butions on the face of it appeared to be made on the 
choice of the officer who wrote the check, the 
recipients of these checks were choices of Mr. 
Clifford, Mr. Dowd and Mr. Powell and the officer 
who wrote the check was nothing more than a pawn 
in this scher:. 


The evidence will show that this clever 


‘system by late ‘70, early '71 was producing 


results. The evidence will show that the political 


contributions increased the bank's municipal 


\, $ A 17 


, Langdon-redirect 


. 


ME. COHN: I will object to that. 
THECOURT: Sustained. 


MR. KATZBERG: . 


i 


oe 
+, 


THE COURT: Ali right, you may step ee 
MR. 1.."TALIS: One second, your Honor. 
(Pause.) | | 
MR. BANNIGAN: ob aeeiehiins veut minder, 
‘{THECOURT: You may step down. Thank you. 
MR. KATZBERG: ‘Your Honor, the Government's Fe 
next witness is. Lawrence Playford. te 


MR. BANNIGAN: Your Honor, we have cone anenese 


. 


presence ‘ot “the Jery- 


= Sa CCURT: 
a-moment. You may step out. 
i 5 | 
_(ducy: ‘Leaves courtroom. ) 


BANNIGAN: _ The witness | ‘who nade “this ste 8 


be 


‘Ne, he is not i 
a a ap Re, 


, aaiicana: | Your: Honor, “we. object ent 
incroduction of this drawing’ ‘on the rounds that: we | a 


q * ho ge 


understand me foundation, for it to bet that an ver oy v: 4 


2372 
agent was given all of the checks that were weiteen:” 


Ps 


from the Jaeger account, the Arthur Chadwick “account... 


that he added them up and came up with these’ figures 
a .& os tier “> ‘i 


for each of the calendar years indicated 


Your Honor, here is no qanptien with respect | 


ist: 


to some of these checks that were sent to. ‘the ‘parties 


the’ bank © mpeetyer value for. its services,” ‘Journal 


. an be He. re 


| ads, some ‘of which have been marked . here.’ That. is 
perfectly legal. * “they went to dinners ie got a ‘mead. 
To the extent that that meal ‘cost anything, that must 
be deducted from the contributions. | 
There area substantial number of checks which 
have been marked for identification and never put . ay : ay 
| into evidence, those that Mr. Chadwick was ‘unable to" 
 aeeunn .” “ghey - are included in the figures here and _ ; 


te we submit, your Honor, that there * 6 no a for 


*. "ee 


“this chart.to go in. in its ‘ wosent # form. ; pines 


MR. ‘NAPTALIS: May I supplement that and then 


* the Government cai answer?f co te ; eee? 
RN Shee V3 4 
Your Honor, the records of the Suwgqee. accounty< i 


"what they have done here is take all of the aisburse-,; ld aig 

Pr ke ye, BS a 
Stes i — out of the Jaeger account and the. ‘Chadwick 77°” eee by 
aD eh ae. V4 cv 

account and the Long Island Public Affairs account . aud hey . a 


ce ae | 
- add them up and come up with the total and!ebat’ then ” i 


“.@ is: 


all contributions. The recoru. of the Chadwick ‘account ha 
? “ws Yin as be, = ee Cor £ * 
a2 ams) ee Se ks 
ps Bh ie Ff ing f Pern ae 


‘ Parnes ae = Tas 
Oe Pes fe aru ane oni as fate ie MB: an 


om 
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indicate a substantial number of people who contributed 
Under the Governmnt’s theory of this case, only those 
people -- I an taking the Government's theory and I 


am not necessarily agreeing with it -- an officer who 


got a raise to make a contribution, that is an 


indirect bank contribution. I think that is a simple 


way of saying the Government's theory. 

THE COURT: Yes. 

MR. NAFTALIS: An officer that did not receive 
a raise for the purpose of making a contribution, it 
is not a contribution of the bank, and it is a 
perfectly legal contribution that he makes. The . 
Government itself has conceded in its opening | | 
staterent that at least three office.s of the bank, 
whose checks are inciuded in that total there, 

Mr. Clifford, Mr. Dutra and Mr. Stefan, were all non- 
reimbursed contributors oF received no raise or 
comoensation. 

In addition, there are a large numbex of other 
people «”% are listed as contributors and are part of 
the. reco.'is in this case. Another one is Mr. Spitzba 
who the Government said in their b:il £ particulars i 
was rot reimbursed, and sums from Mr. Spitzbart are © 3 
also in here. soon 


Mr. Corriss is included in there, even though 


GBA 


al 1 he testified in the grand jury and indicated to 
2 Mr. Katzberg in his interview that his raises were not 
in any way connected. 


MR. KATZBERG: It was not definitely connected 


Fe 


when he received it. 


6 MR. NAFTALIS: In addition there are a number 


of other people listed as contributors and there is 


no evidence in this case th they have received any - 


salary increases or reimbursements whatsoever. I can 
read them into the record at some appropriate time. 
Anyone whose Visi card is not in evidence, there 


has not been a link. I do not know what the exact 


18 figures are. I mean, I have to assume that the FBI 
i agent did his addition correctly -- I do not dispute 


his figures -- but these certainly are not contributions 


from the Security National Bank. The contributions 
vo be accurate in the first instance must only include 
those people that the Government introduced evidence 
of receiving reimbursement. 
I would endorse Mr. Bannigan's remarks in this 
connection with journal ads as rezsonable advertising 


expenses. 


ad With vegards to the dinners, granted if you buy 
4 a $50 dinner -- a 


6 THE COURT: ~It may very well be that the portion 
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of the journal that is reasonable is the printing. 


When they solicit, they solicit funds for the 
organization, and the journal is a demonstration of 
one's willingness to contribute. I do not want ts 
hide behind a cloak and say I do not .know that. 

MR. NAFTALIS: With regard tothe dinners -~ 

THE COURT: I have been to many of those 
dinners. 

MR. NAFTALIS: I have been to similar types 
and I concede the food was bad. 

THE COURT: A $100 dinner is worth maybe $12, 
six years ago it was worth $6, and you got $3.50 worth. 

MR. NAFTALIS: Let us assume for stein ot 
the officers paid $50 a plate for a dinner for the 
XYZ political committee. Granted the meal was awful -- 

THE COURT: It all does not go towards the 
dinner. 

MR. NAFTALIS: Say $10 or $5 or some figure: 
which the Government ought to be obliged to prove went 
for the value of the meal. If they had gone in and 
bought $5 ticket3 or $10 tickets, none of it would 
be a contribution because it was all for the meal, 
whether it be for the Democratic organization, 
Republican organization, Conservative organization. 


THE COURT: They would find a way to make a 
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profit. 


MR. NAFTAITS: I was raising that as a hypo- 
thetical situation. I agree it bears no live 
reiationship. 

It seems to me for the Goverument to put in a 
chart and to say that every dollar went for a 
contribution -- 

THE COURT: Let me hear what you have to say? 

MR. KATZBERG: This chart was made up based upo 
documents already in evidence in this case. The 
records consist o“ the Jaeger monthly statements and 
checks, the Long Island Public Affairs Club monthly — 
statements and checks, all of which is in evidence, 
and finally the chart was made up based upon the 
Arthur Chadwick records, all of which are in evidence. 
All this chart is is a summary of the documents and 
records which are already in evidence. 

The Government would have no objection, if 
the Court deems fit, in instructing the jury that 
not all of that money represented on that chart was 
from officers who were paid salary increases. 

THE COURT: That some of it was legal? 

MR. KATZBERG: All the chart is intended to do 
is show t:he total amount of monies that. were generaced 


from these accounts in the years in question and is 
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nothing more than a summary of the other documents 


and records alreat\y in evidence. 

MR. NAFPTALIS: If your Honor pleases, the 
problem with Mr. Katzberg's statement -- I do not 
dispute any of the figures on the chart. I am sure 
his agent added up the checks accurately. The problem 
is that a good percentage -- and I do not know how 
much of the dollar value in that chart should not be 
on the chart, because the representative people -~ 
which there is no evidence were reimbursed and 
therefore could not be bank contributions -- for them 
to put up a chart that says $293,000, when maybe half 
of that figure does not belong there ~~ 

MR. KATZBERG: Not half. 

MR. NAPTALIS: <-~ as contributions by the 
Security National Bank. 

t£ they want to have an accurate chart as to 
cheir theory of the case, but based upon the checks 
and the evidence as to those people -hat they claim 
were reimbursed, they have a perfect right to do so. 
Xt may not like it, but they have a perfect right to 
do so. This is not an accurate chart. That kind 
of a figure -- 

THE COURT: Under the iaw demonstrative 


evidence ie definitely admissible as far as instructin 
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the jury as to the compilation of the evidence. There 
is no question abot that. The question is whether 
the demonstrative evidence can be fairly assessible 
by the jury. 

If it does not, it is not admissible. It is 
like putting in a picture of a person in a fire 
showing he burned his thumb and then went somewhere 
else and burned his face. You cannot get that into 
evidence. You can get in the thumb, but not the face. 

MR. KATZRERG: This is a summary of things 
already in evidence. 

MR. PATTISON: Maybe we could just -~ I think 
the point is: 

That we'd ask that the Court clarify the chart 
and may instruct that this represents Jaeger records, 
Government Exhibit: so-and-so, Chadwick records, 
Government Exhibit so-and-so. That furthermore there 
is no evidence that Mr. Dutra, Mr. Stefan, Mr. Clifford 
received raises for their share of that amount of 
monies, approximately $100 a month. 

Now with that instruction I think that it is 
perfectly accurate and it is again we must emphasize 
this fact that if the jurors were to make up a chart” 
of their own based upon the evidence here, they we 


come up with the exact same chart because it is all 


BA 25 


represented here. 

MR. NAFTALTS: Your Honor, the problem is what 

is relevant in this case and what is accurate in this 
_ case. 

Every check that went out of that account is 
not a contribution of the bank, because among ~~ not 
only is there no evidence that Mr. Clifford's, 

Mr. Dutra's, Mr. Stefan's contributions are improper, 
there is no evidence as to Mr. Robert Burke, 

Mr. Steven Corriss, Mr. John Colson, Mr. Donald 

Colkin, Mr. Hackett, Mr. Rex Johnson, Mr. James 
Coopman, Mi. William Lowe, Mr. John McInerney, 

Mr. Wilbert Crivage, Mr. W. Robin Robinson, 

Mr. Lawrence Steele, Mz. Frank War?, Mr. Douglas 
wulffleff -- none of these people have testified. 

Their checks are not in evidence. ‘There is no evidence 
-- they're all included here. 


THE COURT: What does that total amount come 


MR. NAFTALIS: I do not know. 

THE COURT: Could we get a chart showing the 
total amount of those? 

MR. KATZBERG: I would say in that connection, 


at most -- at the very most, one-third of the officers 


who contributed to this fund, there has been no proof 


in this trial were reimbursed. 
BA 26 
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say at the most, that -- 


dollars. 


thousand dollars. 


mately 


You can show total contributions without -- with the 


court 


of -- 


anothe - 


which 


into consideration as illegal. 
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MR, KATZUERG: Were reimbursed. I would 


MR. NAFTALIS: That's a hundred thousand 


TIE COURT: Does it mean a kundred thousand? 


MR. KATZBERG: It will mean ninety some-odd 


Tiik COURT: Off? 

MR. KATZBERG: Yes. Lut what I'm saying -- 
THE COURT: ‘Tnat leaves 200,000. 

MR, KATZBERG: So that the figure is approxi- 
$200,000 of provably illegal contributions. 


TiiE COURT: Why don't you do this, then: 


advising the jury that the total contributions 
that have been assessed is 293,000 plus. 


However, of that amount, you should have 


chart indicating that XYZ is included therein, 


totals 93,000 and that should not be taken 


MR, KATZBERG: Fine. 
If your Honor would so instruct the jury? 
MR. PATTISON: May I be hard? 


I dont think it's quite as clear as all 


£1: 


Tk COUFT: I don't know whether it is clear 
or not. 

MR.PATTISON: -That only the officers who 
appeared here and whose checks were offered into 
evidence are the only officers whom we may assune 
were in fact reimbursed. 

THE COURT: Right. 

MR, PATTISON: I think that there is evi- 
dence that Primosch was approacned, for instance. 

MR. WAFTALIS: Call hin, 

I'm sorry. 

MR.PATTISON: The fact that we have -- that 
we chose a certain method of proof as to some of 
the officers I think that it's a perfectly rational 
inference, fer instance -- 

THE COURT: You see -- 

MR.PATTISON: Your Honor -- 

Tim COURT: Go ahead. 

MR. PATTISON: There is in evidence a memo 
from Mr. POwell to Mr. Mause that the following 
officers received this date $1700 salary raises, 
some of whom did not appear here. 


Now, when you take that memo, couple it 


with the Chadwick's records, which show that thereaf 
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their chacks stzrted to com in 100 pucks a 
month, I feel that all of this adds up to a -reason- 
able infoerance, which the jury may draw based on 
all of tu# evidence, that the only reimbursed 
officers ware not just the ones that appeared here, 
put that as has bean saia, tive and time again, 
the total menbers in the clu came up to approxi- 
mately 45 officers. 

That nas -- there is evidence of that fact. 
I tnini: that <-- 

“viii COURT: ‘hat may b2 so but what is the 
total contributution made by tiucse members? 

MR. KAIZBERG: I would say, Judge, the 
figure that I gave you, tiat at tae wost, one 
taird of that figure, at tne very most. 

TuE COURT: \iay can't you make another 
chart showing the total contributions and then 
separating from that tie voluntary, or legal? 

“hak's a very difficult word. I don't know 
of any otier way of saying it. If I yive a 
contr’ ition to someone, it's my own woney, it's 
voluntary. what else can I call it? 

Mk. KATZBERG: If you knew what iat took to 
get that chart in the first place. 


Wis COURT: Of course, L£ know what it took. 
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A lot of wo. . 

MR, KATZUERG: You would understand the 
difficulty in p-oducing a4 subsequent one. 

TUE COURT: If I'm in error in permitting 
it to be seen by the jury, it takes a lot more than 
the amount of tine expended to make that chart. 
It takes a whole new trial of six weeks and God 
knows how much money is involved. 

MR. KATZBERG: My only point is that I 
think -- 

THE COURT: I'd rather be right now than 
wrong later. 

MR. KATZBERG: I agree. 

Obviously, we have no desire for the Court 
to make an erroneous ruling at this time. 

THE COURT: A one-week trial I won't mind. 

MR. KATZBERG: I think it is perfectly fair 
and perfectly appropriate, your wonor, that if -and 
when the chart goes in, your Honor instruct the 
jury that this chart is a total chart which does 
not break down for the jury those contributions 
for which the officers were paid and those which werk 
not and that they can, in viewing the chart. --and 


they must in viewing this chart -- 


THE COURT: But they would be entitled to 
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know visually +s tasy see thet chart exactly 


wnon those pel:ons are that made these contrib: 
tions into these acccunts and 1 ssume -- 
MR. PATTISON: They know, Judge. That's 
in avidence. 
AR, KATZOERC: It's alrcedy in avidence. ° 
Tuk COURT: I understand that, 
MR. RYAN: We can't pick up -- 
HR. AALZBERG: that's evidence, 
WIL CoURT: sut they are not -- 
hk, RY¥Ad: They won't -- 
THE COURT: If you are willing to have then 
visualize what the chart says there is no reason 
why they shouldn't have visual Opportunity as to 
those who did contribute but not in violation. 
4R. PATTISON: That's only three or four 
nen. 
THE COURT: Fine, Put three or four nen. 
WR, PATTISOU: Wo. 
MR. NAFTALIS: You've proven -- you have 
not proven that. 
MR. PALTISON: We have. It's a reasonable 
inference -- 
MR, NAPTALIS: ‘They have a burden of proof, 


Wot just wha 


your lionor, beyond a reasonable doubt. 


BA 
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6 might be so. 


If your ‘'‘onor please, they want to put 4 


chart in a. we all know and your Honor knows 
better than all of us the effect of grephic evi- 


dence on juries. 


It ought to be an accurate chart and it 


ought to be based onthe checks that are in evidence 
fron those people. 
Let me finish, please. 

THE COURT: Don't you understand the jury 
can draw an inference from the $293,000 whether 
I tell them or not, that somehow or other they did 


it because somebody told them to do it and they 


have a right to draw that inference from a material 


Tee: SAPS 
ree: ae 
- iz - “' 


fact in the case. That's bad. That's wrong. 


15 a 

16 Because the inference should not be drawn. : 

‘ That's wi u's wrong with it. e 

i7 ¥ 

18 I could talk to them until Doomsday and I say a 
i 

19 please don't draw an inference as to those people i 

20 giving those contributions, they «ire going to do | 

21 it anyway. 

92 | They'll think about the closet we talked 

23 about. | 

24 MR. PATTISON: They should, with the 

25 exception of those in light of all of the facts 
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l 7 shown here, documented persons who were not in 

2 fact -- 

3 | Turi COUR/: What is so difficult? I don't 
| 4 expect a beau.iful chart such as that to be 

5 | psought in, but why not bring in a chart maybe 

6 | ou. a piece of cardboard, maybe ten by twelve, 

7 where you put down John vones, liarry Smith and 

8 you want to make a black line; fine. 


If you don't want to make 3 biack line, 


3 i| 
| do something. 
il | “a. WAPTALIS: It's almost the end of the 
12 || day. They can go back *o their office. 
13 | MR. KATZBLRG: Mr. Waftalis knows that's 
14 | ridiculous. 
15 | THC COURT: What? 
16 MR. KATZBERG: ‘That within any re usonable 
17 period of tine --- 
18 Tur COURT: Will you give me the names 
19 and I'll tell the jury. 
20 MR BANWIGAN: whe government can't come 
21 up with an accurate chart then I nove they can't 
: 
; 22 put any chart in. 
: 23 They've been arguing about this. You've 
24 ruled in effect, your lionor. 


I'm too certain it is not 


COURT: 


Thik 


BA 33 


’ 2387 
admissible graphically and visually to the jury, 


of course they «r2 net goiny to bring it in the 
jury roo at this point. | 

{£ think it is a very bad chart. 

MR. RYAN: This case is whether the bank 
contributions ase individual contributions and look 
at the title of that chart. 

It says, "Security National Bank Contributions." 

TIE COURT: I saw that. 

MR, RYAN: t's tor the jury to decide. 

Tik COURL: %I was waiting for someone to say 
somathing to me. 

MR.PATTISON: Your Honor, that is in every 
tax case they put “Income Raported, Unreported." 
That, of course -- 

THE COURT: “™omorrow morning you add on, 

"et al." 
fhat may help the situation. 
MR. CUOHii: I think it weculd help if we tcok 


“Security National bLank"off the tep and just leave 


it "Contributions" and it's for the jury to decide 
wnether these contributions -- 

THE COURT: Take"Security" off and leave 
the chart as it is. 


“mR. BANNIGAN: Wo, your Honor. I object. 
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I want an accur2te chart. That's all demonstra- 
tive evidence is, accurate evidence. 

MR. KATZBERG: That's an accurate summary 
of documents already in evidence. 

TUE COURT: Accurate as far as contributions 
were made. 

MR. PATTISON: Yes. 

TUE COURT: It's not accurate as far as 
contributions made in violation of the statuic. 
That's important. 

MR. KATZBERG: And so if the jury is so 
instructed there is no problen. 

MR. BANNIGAN: Yhey'll not remember the 
instr: ion no matter how persuasive the Judge is 
and he's very persuasive, 

They'll remember the chart. 

THE COURT: I am afraid of the inference 
they can draw from that. 

MR. RYAN: A picture is worth a thousand 
words no matter what your charge is. That picture 
tells some story. 

MR. PATTISON: Your Honor, I think that it 
is a reasonable inference to draw. 

THE COURT: I say, you can use that chart 


but then you must have sometiiing else to indicate 
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1 10 the contributions made not in violation of law 
that were contributed into those accounts. 


MR, sATZBERG: Your Honor can so instruct 


the jury. > 


MR. PATTISON: Your Honor, with reference 


to that, we would have approximately four names. 
That's all. 
THE COURT: Fine. 


MR. PATTISON: I think that with reference 


to the other officers that have been -- that have 
been mentioned in light of all of the evidence 
here, I think it's a reasonable inference that 
all of the ofticers who got a $1700 salary raise 
on the same day and who, thereafter, started 
paying $100 a month, that they were part of the 
club and so those officers -- 
7 THE COURT: I would say that's a reasonable 


inference. If they received a raise, a reasonable 


” inference is because of the nature of the charge 
” that's been made and the proof that has been sub- 
” mitted it will be reasonable to assume the $1700 
22 


was given for political contributions. 
MR. PATTISON: Your Honor, I think this 
case could have gone on for another six months 


had we called every one of then. 
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MR, NAFTALIS: The problem is that your 


Honor -- 

MR.PATTI..ON: A pattern was shown. 

MR. NAFTALIS: We have done some inter- 
viewi>.g of some of the dher people the Government 
chose not to cell and we find they are not as 
helpful to the Government as the peopl. they 
called. 

THE COURT: You call then. 

MR. NAFTALIS: Yes. 

THE COURT: If you think it is not helpful 
to the Government, the only converse statement 
the Court can make is they must be helpful to 
you. Or neutral. 

MR. NAFPTALIS: No. 

I'm saying some were helpful. I'‘m not tryin 
to suggest that they had an obligation to call 
everybody in the case. They have an obligation 
to call the witnesses they think are helpful to 
to their case. That's all. 

Let me finish, please. What I am suggest—- 
ing is that witnesses who they do not choose to 
call because they are not helpful to their case the 
can't be put up on a chart and rely on their 


monies when it turns out that those people may say 
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things wich contradict the Government's theory 


of the c 23 anid the Government knows it and still 


expects to relyon their expenditure -- 


MR. PATTISON: The only ones -- 


« 


> 


Those witnesses that received 


THE COURT: 


they have not 


a $1700 contribution, even though 


tertified a reasonable inference can be drawn 
by the jury that the raise was given for the pur os 


of making contributions in violation of law. 


MR. NAFTALIS: Your Honor, there are more 


than four people. 


BA 38 


TiE COURT: Whoever. 
MR. NAPTALIS: Who did not receive $1700 
raises. 
15 | THE COURT: ‘iow many are there? | 
16 MR. NAFTALIS: Let's start with: Mr. Ciifford, 
17 Mr. Cc is, Mr. Lowe. 
18 MR, COHN: Can we finish tomorrow? 
19 I am really beat. 
20 MR. NAFTALIS: Mr. Lew. Mr. Wulffleff. 
21 MR. PATTISON: Some of them received $5000 
22 raises after having -- 
23 THE COURT: Tomorrow morning. 
24 MR. PATTISON: It's the same as the others. 
25 MR. BANNIGAN: The Government is beyond a 
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reasonable doubt here. Not inference that some- 


body got a reis+. Therefore, if he got a raise 
it's like somebudy else. He must have been in the 


club. 


I don't think it's necessarily a reasonable 


inference. Not when you are putting demonstrative 
evicence in. 

TUE COURT: But it is an inference. 

MR. NAFTALIS: On an exhibit like this, 
your Honor? They can argue to the jury, that's 
one thing. Je can argue the cor ixr-inference 
but the chart says things that are not supported 
by the evidence and the chart is a very devastating 
document. 

I would -- 

THE COURT: Would you agree that 93,000 of 
that is not in violation of law as contributions? 

MR. PATTISON: Well -- 

MR. RYAN: At this time you cannot say? 

MR. BANNIGAN: They don't know how much. 

THE COURT: I would say far less than that. 
I would say -- 

MR. KATZBERG: As an outside figure, a very 
generous figure. 


MR. PATTISON: $10,000 is closer. 


BaA 39 


2393 


| 14 MR. BANNIGAN: I would object until +- 


the exhibit going in until it knows exactly. 
3 THE COURT: It doesn'g go anyplace 


if it is marked, 


5 MR. BANNIGAN: The jury sees it. That's 


enough. 


We will recess until tomorrow 


THE COURT: 
morning. 
9 | MR.PATTISON: Very sell. 
We will all think about it overnight. 
11 MR. COHN: Judge, before :ou recess, can 


I prepare you for an application that I am 


: going to make tomorrow morning so that your 

14 lionor -- : 
x 

x THE COURT: You want to prepare me tonight 

16 for it? 

17 MR, COW: Yes. | 

18 MR, RYAN: Yes. 

19 MR. COHN: Judge, Mr. Ryan will not be 

“J here tomorrow as you know and we have agreed and 

21 it is okay with his client that I can represent, 

22 only for tomorrow, Mr. Powell and Mr. Dowd. 

23 Dut let me say this: The present thinking 

a4 of Mr. Powell and -- I'm sorry -- Mr. Ryan and a 

25 myself that we want to subpoena Mr. Shea nad Mr. 


DeGenaro as witnesses, defense witnesses. 
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2 re) Now, the ir‘!ormation 
3 ifair and accurate surmary of the infc 
4 upon the records you have alrealy iden 
5 ; eae P 
A In my opinion, it is, 
. ia) Did you have an opportunity 
" tacts anc fiqures on that chart with the f: wl 
: in the underlying records? 
9 F , 
| | A Yao sir, 2 did. 
{ 
10 | Q Is it fair to say that that chart is a fair and 
| " accurato description of the tota) fieures that you cane up 
{ 
| 2 with with respect to those reccrds? 
f 
" A Yes. 
a a 
t | WR. CATZBERG: At this time tho Government would 
15 ‘ 
offer into evidence Fxhibit 131. 
16 | ue -uneniuie 
THE COMRT: All right. 
Mm, KATZBERG: Hay I take it off and have it 
' marked? 
19 |; = ‘ ‘ 
. TF COURT: Just leave it there. Ye will nut a 
20 
7 tag on Later. 
aa 21 : — tne 
" MR. KATZDERG: Thank you. 
z THE CLERK: Government Exhibit 141, previously 
marked for idJentification now marked in evidence. 
* MR, KAT2Z22ERG: . Thank von, Your Nonor,. I have 
ys) 


nothing further at this time, 
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before you, sir? 
A Yes. 
.#] The first item requires, does it not, the 


production of all memoranda, correspondence, requests for 


opinions and other records made by you and members’ of your 


law firm directed to or received by you or any member or 
employee of the lav firm from officers or employees of the 
Security National Bank relating to the subject. of political 
contributions during the years ‘66 through '74, correct? 

A I am not sure whether it's the first iten. 
One of the items, Mr. Ryan. 

° All right. Let's take one item at a time. 
first item, do you have it before you? 

Yes. 


Do you have all the records in response to the 


The records that I could find in my files. 
Would you please produce them. 

A I would like to state at this time, Mr. Ryan, 
that my firm has been counsel for Security National Bank for 
some time. The records -- 

Q Since ‘66? 

a Since ‘66. The records I have with me involve 


matters of privilege. Privileced communication between 


BA 
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counsel and the client. 


Some cuestion has been raised as to whether 


I have a right to produce these documents. I will produce 


them if the Court orcers me to. 

THE COURT: All right. At this point, do I 
understane you, then, to be asserting a client- 
attorney relationship? 

THE WITNFSS: Your Honor, I an not sure whether 
I have a right at the present time to assert that 
relationship. 

“ir COURT: Put as an attorney you have the 
right at all times to assert whether or not there is 
a privilege of attorney-client relationship. , And if 
that be so, the Court then has a richt to interrogate 
you outside the presence of the jury to determine | 
whether or not that reletionship exists and privilege 
attaches. 

TNE WITNESS: I assert the privilege, your 
fonor, to the extent that it may exist at the present 
time. 

Tur COURT: Are you asserting it on behalf of 
youreelf as the attorney or on behalf of the party 
as your client? 

TUF WITNESS: TF eam asserting on behalf of the 


client. T have ne right to assert it on the -- 
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MR. COHN: f'ay we have him identify the client? 

THE COURT: Who is the client? 

Tur WITNESS: Security National Bank whouw we 
represented for many years. 

THE COURT: This Court will recess at this 
point to determine whether or not there is a client- 
attorney privileae, which is a matter which must be 
taken at this point outside the presence of the jury 
as to whether or not he can waive that privilege in 
behalf of his client. If he can not, of course, the 
ruling would be that he not testify. If he can, then, 


of course, the ruling would be otherwise. It must 


be for this Court to determine that on a hearing. 


All right. I will excuse you for lunch. 

MR. NAPTALIS: Your Ronor, mey I see you at the 
side bar? 

THE COURT: All right. Just sit there. 

MR. NAFTALIS: I have a personal problem. 

(The following took place the the side bar.) 

MR. NAFTALIS: Your Honor, may I renew my 
application for an important substantive relief. Just 
get me off this afternoon so I can go to my lecture. 

MR. BANNIGAN: Your Honor, if I may -~- 


THE COURT: I am not saying anything. 
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MR. RANNIGAN: When we ago outside the presence 
of the jury I am sure you will want to ask tim 
questions. I would like to askon a voir dire as 
to whether he discussed this with the client and so 
forth, and whether he hee authority to speak on 
behalf of the client. 

TIE COURT: I think, Mr. Rannigan, that you 
need not accede to what I am going to say, but I think 
it would be easier if you permit me to ask the 
questions not as an advocate, but as in a judicial 
hearing to determine whether or not there is a 
privilege. That's number one. And then whether or 
not he can waive or whether or not he can represent 
that he cannot waive it since the client has given 
permission to do so. These are the three essentials. 
If I find one, the way I told the jury -- 

MR. NAFTALIS: Your Ilonor, let me, before 
you get to the merits -- 

THF COURT: I have heen through these things. 
MR. MAFTALIS: This has nothing to do with 
the merits. Would you Consider excusing the jury 
now, and then we will have our hearing. And then, 
whatever your Honor -- you can resolve the principal 


problem. And then that will give me time to get up 
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MR. KATZPuRG: Thank you, Juage. We'll 
adjourn awaiting Judge MacDonald, 

THE COURT: We'll take a short recess. 

MR. KATZBERG: Thank you , your Honor. 

(Recess taken) 

(The following occurred in the absence of 
the jury) 

THE COURT: Ready. 

Mr. DeGenaro, please. 

MR. COHN: Your Honor, may I move closer to th 
bench? 

THE COURT: Sure. Why not. | | 

MR. BANNIGAN: Your Honor, so that the air / 
can be cleared here, we've had some discussions with 
Mr. DeGenaro and his partner and I assume counsel 
in this »atter, Judge MacDonald who is sitting an 
the courtroom and it is their view that:if the 
privilege exists, it is mine to assert so for the 
record, I am claiming it on behalf of the client. 

THE COURT: All right. Definitely. If you | 
don't assert -- are you going to participate? | 

MR. MAC DONALD: May I say one thing? I have 
spoken with Mr. DeGenaro, who is my partner. In 


this action we are not the attorneys for the bank. 


a 
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The privilege rests with the bank md not with hin. 

THE COURT: Right. 

MR. MAC DONALD: And that he hag nothing to 
say, whether he waives it or asserts it. It's up 
to your Honor to rule as to whether or not the 
privilege exists. Under all of the circumstances. 

THE COURT: <I must find out first whether or 
not the bank consulted Mr. DeGenaro and whether or 
not the consultatic as on the bauvis of attorney 


and ent and the bank claims they did not waive. 


MI. MAC DONALD: I'm here to be of what 
assistance I can be. 

THE COURT: All right. 

Now, Mr. DeGenaro, when you were sworn this 
morning and the Court asked you whether or not you 
invoke the privilege, you said you did invoke the 
privilege. In behalf of your client. 


THE WITNESS: If I may, your Honor. Rephrare 


THE COURT: All right. 

THE WITNESS: I would have refused to answer 
until my client indicated to me whether it waived 
the privilege or permitted -- or invoked the 


privilege. 
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THE COUR1: All right. At this time have 


you spcken to. anyone who has given you any permis- 


sion 1&9 waive? 


if WITNESS: I have not. 


THE COURT: All right. Did you at one time 


appear before a Grand Jury? 


| 
| 
THE WITNESS: Yes. 
8 THE COURT: Did you appear before the Grand 
Jury in behalf of any person or for yourself? 
a THE WITNESS: On behalf of myself and my 
lay firm. 
“ THE COURT: And your law firm. Did you 
appear in behalf of the Security National Bank 
7 at that time? 
” THE WITNESS: No, I did not. 
” THE COURT: Did you present any records that 
" were part of your -- the Security National Bank 
” itself? 
” THE WITNESS: I presented records which were 
a communications between my firm and Security National 
” Bank which were in our files. 
* THE COURT: All right. Prior to bringing 
those records to the Grand Jury, did you consult 
” with anyone? 
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Til WITNESS: I consulted with my partner, 
Judge MacDonald und Hr. Shea, my senior partner. 

THE COURT: All right. Did you at any time 
consult with anyone in the bank itself as to 
whether or not it would be -- they would waive your 
presentation of these records? 

THE WITNESS: I did not. 

THE COURT: Now, at the time you consulted 
with Mr. Shea, was Mr. Shea chairman of the board 
of the Security National Bank? 

THE WITNESS: He was a director, your Honor. 

THE COURT: A director. Did Mr. Shea and 
yourself have a conversation as members of the 
partnership or did you have a conversation with Mr. 
Shea representing the bank at the time? 

THE WITNESS: I would say that the conversatio 
that I had with him was with respect to wnat the 
firm should do with respect to its own records and 
the testimony »f its lawyers -- its partners i> ‘e 
Grand Jury proceedings. What position we shou. ike. 

THE COURT: Now, did you bring, however, 
these records to the Grand Jury then without consul- 
tetion with any person from the bank? 


THE WITNESS: Yes, I did. 
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THE COURT: And did you give them to the 
Government at that time for their perusal? 
THE WITNESS: Yes, I did. 


THE COURT: And were you questioned on these 


records that you brought? 


THE WITNESS: Yes, I was. 
THE COURT: And did you at that time assert 
any privilege as far as your client was concerned? 


THE WITNESS: No, I did not. 


THE COURT: Did you make any statement in 


reference to asserting the privilege? 


THE WITNESS: I did not assert privilege on 


behalf of the bank. 


THE COURT: On behalf of the bank? 


ss THE WITNESS: Yes. 
" THE COURT: Were you asked at that time 
8 : 
, whether or not the bank had requested that you assert | ~ 
19 : 
a privilege? : 
20 ; 
THE WITNESS: I don't recall. Let me think | 
21 
a moment, your Honor. The question is, was I asked 
22 
| whether the bank had requested I assert the privilege? 
“soeoay 
vat ” I was not asked that question. 
be ek 4 
a“? THE COURT: Any time that you were consulted, 
25 


were you consulted by any member of the bank .. | i 
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representing the bank in reference to these records? 

THE WITNESS: Wo, sir. 

THE COURT: Were these records made after 
consultation with members of the bank in reference 
to the matters presently before the Court? 

THE WITNESS: The records were copies of -- 

THE COURT: As far as contributions are 
concerned, I'm talking about -- 

THE WITNESS: There are copies of my firm's 
records and they were made pursuant to subpoenas 


served. 


THE COURT: Pursuant to subpoenas. All right. 


Did you at any time talk to either the president, 
the vice president of the bank with reference to 
giving either testimony or information in reference 
to the records that you had in your possession? 


THE WITNESS: Not that I recall, your Honor, 


THE COURT: Do you know whether ox not any 
other member of your law firm received any statement 
from anyone that they could waive the presentation of 
these records? 

THE WITNESS: I do not know that. 


THE COURT: Now, were you the person that 
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standing of whether or not contributions could be 
made in the form they were eventually made? 
THE WITNESS: I was the man who was consulted 
by the bank in connection with questions involving 
the purchase of tickets to rolitical dinners or 
advertising in political journals. yes. | 
THE COURT: Was there any person presently being 
charged that consulted you as to the rights, the 
propriety of making such contributions in view of the 


United States laws? 


THE WITNESS: Yes, in this room you mean? 


THE COURT: Yes, in this room. 


THE WITNESS: Yes. There are gentlemen in 
this room who did consult me on that question. : 
THE COURT: Who is that gentleman? ' 
THE WITNESS: I think Mr. David Dowd certainly 


and I'm relatively certain I discussed it at one 


eee oe eee ew ae 


time with Mr. Frank Poweli. 


THE COURT: Did you ever consult with Mr. | 


Clifford about it? 
THE WITNESS: Not that I can recall. 


THE COURT: And at the time that you had 


this consultation with these persons, was it as 
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individuals or w..re they persons representing the 
bank? 

THE WITNESS: Always in representation of 
bank officers. 

THE COURT: As bank officers? 

THE WITNESS: Yes. 

THE COURT: All right. As bank officers, 

did you accept the fact that whatever they were 
discussing with you, they were discussing on -- for 
the purpose of instructing the bank itself? Which 
is a corporate entity as we know? 

THE WITNESS: Yes, your Honor. I always felt 
they were acting in their capacity as bank officers 
to determine what was best for the bank. 

THE COURT: I sce. All right. Now, at any 
time prior to going to the Grand Jury with the 
records, did you speak with either Hr. Dowd or Mr. 
Powell in reference to these records being presented 
for the purpose of investigation before a Grand 
Jury? 

THE WITNESS: Not Mr. Dowd. 

THE COURT: Without telling me what you spoke 
about, of course. 


THE WITNESS: I don't think -- not Mr. Dowd 
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and I don't think I spoke to Mr. Powell, although 
Mr. Powell and I had a lot of conversations on 
current bank matters at the time. I doubt that I 
discussed this'with hin, 


THE COURT: Prior to bringing these records 


to the Grand Jury, did you ever speak to Hr. 


Clifford, wherein he would speak to you and not -- 
and give you permission to submit the records to 
the Grand Jury or to the Government? 

THE WITNESS: I have no recollection. 

THE COURT: No recollection of that. Did 
you take these records then from your office which 
were made part of a client and attorney situation 
or consultation, did you take them only by reason 
of the fact you had conversation between yourself 
and two other -- two members of the firm? 

THE WITNESS: That's correct, your Honor. 

THE COURT: Did you at any time discuss the 
right to -- or rather, the -- did you ever discuss 
consulting with the persons who may be affected by 
bringing these records to the Grand Jury? 

THE WITNESS: I discussed with my partners, 
Judge MacDonald and Mr. Shea, whether we should 


assert the privilege with respect to these documents 
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because they are lawyers -- 
THE COURT: As between yourselves, of course, 
this was in a client privilege situation? 
THE WITNESS: That's correct. 
THE COURT: As between yourse)ves, did you fin 


thet there was any reason why he should not present 


those records on a client-attorney privilege basis? 
THE WITNESS: No, we didn‘t think there was 
any reason why we should not present them, not based 
on the discussion that we had. 
THE COURT: Were you told at any time as a -- 


in a client-attorney relationship, that. you were 


not to reveal any of these records to anyone? 


THE WITNESS: No, I was not. 

THE COURT: Do you presently today assert 
that your client has either suggested or requested 
of you other than today not to present: these 
records? 

THE WITNESS: Only today I've been advised 
by Mr. Bannigan. 

THE COURT: Did you think it proper at tha 
time that you presented these records to have 
consulted with your client, the bank, with whomever 


that might have been, before presenting these 


BA 55 


| DeGenaro 2650 
records as to a ‘aiver of privilege on their part? 
1110 WITNESS: Your Honor, at the time I had | 
the documents prepared, I had discussed it with Mr. 
Shea and Judge MacDonald and I had assumed that a 
discussion had been had with -- I'm not a criminal 
; lawyer, your Honor. I assumed that discussion had 
been had between Judge MacDonald and Mr. Shea as to ; 
the reasons for not asserting, whatever privilege : 
13 
14 
15 
16 P 
17 ; 
18 ; 
19 : 
20 
21 
22 
23 
J i THE WITNESS: Yes. That would have been the 
25 


we had the right to assert, and that there was no 


reason why we should assert the privilege. I 
relied on the advice I received from my partner and 


appeared before the Grand Jury. 


THE COURT: Would you say that one of the j 
reasons might have been that this being a corporate : 
entity, there was really no one that you could get 
a waiver of that. privilege from? Fs 

THE WITNESS: No, I would not ‘say that is the 
reason. 

THE COURT: You would not say that. Well, whe 
you deal with a corporation, you must have someone 
of authority.in order to permit you to do something 


as an attorney? 


board of directors that could have been consulted. 
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THE COURT: Board of directors. Wel., at the 
time that you spoke to Mr. Shea, did you believe 
you might have been speaking to him both in the 
capacity as a partner in the law firm and as a 
member of the board of directors? 

THE WITNESS: No. I had no reason to believe 
that he was acting as a director under those 
circumstances, your Honor. I don‘t know whethex 
he had ever consulted the other directors or not. 

I just discussed with him, lawyer to lawyer, partner 
to partner. 

MR. KATZBCRG: May I inquire? 

THE COURT: You cannot inquire. You can ask 


me whether or not you have a question because it is 


not your privilege that is being asserted. Mr. 


Bannigan can inquire if he wished because it's his 
client that is asserting the privilege. 

MR. BANNIGAN: Your Honor, I think you've had 
very thorough inquiry. I.think it's established -- 
one question. 

THE COURT: Don't get carried away. 

MR. BANNIGAN: I'll ask you to ask one 
question, your Honor. At the time of your conver- 


e 


sation -- may I approach the side bar on this? 
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I don‘t think it's necessary. 


THE COUR‘: 


MR. BANNIGAN: I think it may be, your Honor. 


I wouldn't do it unless I thought it was necessary. 
THE COURT: All right. 


(Side bar follows) 


BANNIGAN: Your Honor, I realize that -- 


MR. 


obviously this is a public hearing. On the other 
hand, at one time a gentleman whose name has come 


up frequently in this case was a target of an 


investigation and that was Mr. Shea. No charges 


were brought against him. And I see no value in 


having that come out. before the prese and everybody 


here. 


THE COURT: I am not talking about that. 


MR. BANNIGAN: That's my question, will be 


17 
tomorrow, at the time he discussed this with Mr. 
18 ‘ 
Shea, was Mr. Shea concerned that he was perhaps 
19 
target of this investigation. I just wanted to -- 
20 
the purpose -- it's relevant for the simple reason 
21 
that -- 
22 
THE COURT: No. 
23 
MR. BANNIGAN: Can I be heard as to why? 
24 
THE COURT: Yes. 
25 


MR. BANNIGAN: If a director, assuming that 
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one director anc’ I am not conceding this but 
assuming that one director could, under some 
circumstances, waive the privilege, in this case, 
that would not apply for the very simple reason that 
as a target of the investigation, Mr. Shea's interest 
were clearly adverse to the corporation. 

THE COURT: No, I don't wink so, 

MR. PATTISON: Your Honor, I would say that that 
would be all of the more reason why it would have 
been asserted. That only cements the reason to 
assert it. 

THE COURT: I am terribly troubled at this 
time. 

MR. KATZBERG: May I show you Page 74 of Mr. 
DeGenaro's Grand Jury appearance or July 23rd, 

19752 These are the questions for the record and 
the answers that were elicited. 

“Answer: May I point out something? I 
could have asserted, if I wished, the attorney-client 
privilege with respect to these documents, but 
elected not to do so, and my client elected not to 
do so in the interest of trying to provide whatever 
information we have available." 


MR. BANNIGAN: The problem is -- 
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MR. KATZB@=RG: May I continue, please? 

MR. BANNIGAN: Sure. 

MR. KATZBERG: Now, I make the following 
representations to the Court. While Mr. DeGenaro 
didn't speak to any of the clients, Mr. MacDonald 
had Mr. Shea do so and after Mr. MacDonald and Mr. 
Shea had their conversation, Mr. Shea got back to 
Mr. -- to Judge MacDonald and told Judge MacDonald 
that the client waived. 

THE COURT: Yes. 

MR. KATZBERG: After Mr. Shea told Mr. 
MacDonald that the client waived, Judge MacDonald 
told Mr. DeGenaro he could therefore go into the 
Grand Jury and produce the documents. 

MR. BANNIGAN: I guess you have Mr. Shea 
here. 

THE COURT: The only way I can get to the 
root of the answer to that question, I must first 
read that question to him. They don't like that. 

MR. COHN: They didn't read you the whole 
testimony. That's what -- let me read the next 
question. 

"Question: With whom Aid you discuss the assextio 


of the attorney-client privilege? 
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“Answer: Judge MacDonald. We is not -- 

“Question: Me is not the client? 

“Answer: NO. -The client is the bank and 
what is left of the bank is a very smal? number of 
persons because the bank assets were sold. 

"Question: Whom at the bank did you discuss 
the applicability of the attorney-client privilege? 

"Answer: I don't know that I discussed it 
with anybody at the bank.” 

MR. KATZBERG: I'm not saying he did. 

MR. COHN: 

"Question: Anybodey from the Shea fina 
discuss it with anybody at the bank? 

"Answer: Shea and I discussed it ourselves 
and I discussed it with Judge MacDonald. And it 
was decided not to assert the privilege. 

"Question: Was any officer, employee or 
anyone connected with the bank consulted on this 
matter? 

“Aniv'as: No." 

THE ..JURT: Let mc tell you something that 
is wrong wiih that. Shea says they decided not to 
assert thé privilege. Shea is in a dual capacity. 


He's a pari. cr but the ot: r capacity is that as a 
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. | director of the hank and he could speak for the 


bank. 


MR. BANNIGAN: Not if he has an advarse, 


your Honor, he can't. 
I think Judge MacDonald can 


6 MR. KATZBERG: 
q take the stand and testify. 
8 wuz COURT: I won't put Judge MacDonald on 


9 the stand. I'd disqualify myself. 1 wouldn't do 


that. 
MR. KATZBERG: Tho point is this -- 


12 THE COURT: I have personal reasons for not 


doing that. 


if MR. KATZBERG: Even Mr. DeGenaro didn't 


* speak -- I'm saying that even theugh Mr. pDeGenaro 


16 didn't speak to the client, Mr. Shea told Mr. 


e in fact did speak to the client and 


BA 


a " MacDonald that h 
i a the client waived. That's why peGenaro went into 
| a the Grand Jury and produced the documents. There 
ad is not dispute about that. 
” MR. BANNIGAN: There certainly is 4 dispute 
* about that on behalf of the ern If you want to 
i do this you have to have Shea on the stand. 
- ke THECOURT: DeGenaro can testify to what Shea 
as told him. 
| 
| 
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TNE COURT: All right. I have enough from 
Mr. DeGenaro for today. I have encugh from him. 

MR. KATZBERG: May I add to tha record one 
more thing? 

THE COURT: I wasnt to ask him one question 
here and whatever his answer may be, that will be 
enough for me to ask Mr. Shea. In the meantime, I 
want briefs filed on Monday. 

MR. KATZBERG: I want to make one more state- 
ment for the record. 

THE COURT: It's not as easy as’ you think it 
is. 

MR. PATTISON: Wo. 

MR. BANNIGAN: That‘s why I raised it, your 
iionor. Thiut's why I raised it before that document 
went into evidence. 

THE COURT: They know I recognize it as.a 
serious matter. 

MR. BANNiGAN: Before the document went into 
evidence. 

MR. KATZBERG: Mr. MacDonald told me prior to 
Mr. DeGenaro coming into the Grand Jury that the 


matter had been discussed with the client and the 


client waived. That was before Mr. DeGenaro 


BA 
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MR. BANNIGAN: Hearsay. 

MR. KATZBERG: Shea told MacDonald. If you ca 
ask for -- Judge MacDcnald to make that statement, 
what he knows about it? 

MR. PATTISON: Statement possidly not ~~ 

MR. KATZBERG: Wot a question and answer, 
just what his information. Because he's the one 
who has the information. 

MR. COHN: Mr. Shea will be here Monday? 

THE COURT: Yes. 

MR. COHN: I thinx we ought to make 4 
ouneeebon -- 


Tk COURT: You fellows understand? I don't 


think it is fair to myself, Miles MacDonal. in this 


position as -~- the man is a very, very fine, 
excellent high class man and I have respected him 
for 20 years tnd I wouldn't do that to him. I 
respect the man. 

MR. COHN: Let me make & representation -- 

MR. RYAN: It's not irrelevant. 

MR. COHN: We attempted to serve a subpoena 
on Mr. Shea. Mr. Shea is in Florida. Mr. MacDonald 
called Mr. Ryan yesterday and said that he'll be 


back Monday and he'll appear on Monday morning. 
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testificd. 

TUE COURT: Mr. MacDonald would say the very 
same thing today because he's 4 very honorable man. 
I've sat. with him for 15 years and I know the man 
better than anybody in the world. 

MR. BANNIGAN: We have to wait for Mr. Shea. 

THE COURT: I think we should, too. I'll 
ask him the last question. 

HMR. COHN: That's why I told your iionor he'll 
be here Monday. 

MR. BANNIGAN: I'11 withdraw the question. 
I'll wait for Monday. 

THE COURT: Yes. 

(In open court) 

THE COURT: Mr. DeGenaro, I'm going to ask you 
one more yuestion and then the hearing wili probably 
be suspended for today and we'll go on Monday 
morning. 

THE WITNESS: Yes, sir. 

THE COURT: The question I'm going to ask 
you is this. It's on Page 74 of the Grand Jury 


minutes and it reads as follows: 


"Question: All of the various documents that 


you have produced here for us this morning contains 
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Exhibits 130 through Exhibit 139, are they the 
completed response to the subpvena in Exhibit 129? 

“Answer: Let me answer that by saying the 
subpoena was served on me and I had a sear. made of 
office files. All of the office files relating to 


this matter or matters that may be relevant and 


they are -- were submitted to me. I went through 
the files and I produced what I think was relevant 
under the subpoena and fairly responsive to the 


subpoena. 


"Question: All right. Thank you, sir. 


"Answer: May I point out something? I could 
have asserted, if I wishec, the attorney-client 
privilege with respect to these documents, but 


elected not to do so, and my client elected not to 


/ 


do so, in the interest of trying to provide whatever © 


assertion of the attorney-client privilege? 
“Answer: Judge MacDonald. He is not -- 
"Question: He is not the client? 


24 
what is left of the bank is a very small number of 


25 
persons because the bank assets were sold. 
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15 
16 
17 
18 ‘ 
information we have available. 
19 . i 
"Question: With whom did you discuss the ; 
20 
21 
22 
23 ee 
“Answer: No. The client is the bank and 
| 
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“Questior Whon at the bank did you discuss 
the applicability of the attorney-client privilege? 

"Answer: I don't know that I discussed it 
with anybody at the bank. 

"“Ouestion: Anybody from the Shea firn 
discuss it with anybody at the bank? 

"Answer: Shea an@ I discussed it ourselves 
and I discussed it with Judge MacfMonald. And it was 
decided not to assert the vrivilesge. 

“Question: Was any officer, employee or 
anyone connected with the bank consulted or this 
matter? 
“Answer: wo." 

All right. You made those answers? 

THE WITNESS: I made those answers to the 
Grand Jury. 

Tm COURT: To those questions? 

THE WITWHESS: Yes, sir. 

TNE COURT: Now, you yourself did not speak 
to ir. Shea about whethere he consulted anyone at the 
bank or whether he was taiking in reference -- 

THE WITWESS: I did not. 

TilL COURT: -- in refemz:nce to the bank? 


“HE WITNESS: I Cid not ask him whether he 
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consulted anyon at the hank. 


THE COURT: All right. We will suspend the 
hearing at this point-until Monday morning at 10:00 
o'clock and then Mr. Shea will be presented to the 
court. 

MR. KATZBERG: Thank you, your Honor. 


sp.0° THE COURT: All cighc. 


You may step dow... 


MAC DONALL: Mr. Shea is out of town. 


MR . 


He's not been served with a subpoena. Will your 


Honor direct that he appear on Monday rather than 


without -- without a subpoena and then I'll tell 


him. 


15 
THE COURT: Yes. Monday morning 10:00 
16 
o'clock. P 
17 
MR. RYAN: I have agreed to that with Judge 
18 
MacDonald. He can appear here Monday. 
19 
MR. MAC DONALD: I want te know the Court 
20 
has directed him io appear. He hasn't gotten a 
21 
subpoena. 
22 
Mk. RYAN: I mailed it. 
23 
THE COURT: I direct that he appear Monday 
24 
morning. 
25 


MR. RYAN: Thank you, Judge. 
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WILLIAM Ae. S HRA, called as a witness, 
being duly sworr by the Clerk of the Court, testified 
as follows: 

MR. RYAN: Is your Honor going to conduct the 
investigation as you iid with the witness DeGenaro? 

THE COURT: Yes. 

Now, Mr. Shea, I assume that you have been 
advised as to the reason for your being called to the 
witness stand at this time outside of the presence of 
the jury. 

THE WITNESS: Yes sir. 


THE COURT: All right. And there has been 


invoked by the bank in this case, one of the defendants 


a privilege claiming that they -- the privilege 
continuing in that an attorney representing the bank 


as yourself or Mr. DeGenaro has no right to testify on 


the basis that they have not waived. That is what 
we are trying to find out. 

Okay. The Court has elicited from the previous 
witness, Mr. DeGenaro, that you had a conversation in 
your office together with Judge McDonald and 
Mr. DeGenaro and yourself? Is that a fact? 

THE WITNESS: Yes sir. 

THE COURT: And that prior to appearing before 


the grand jury, that you discussed your appearances 
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before the grand jury and as to whether or not you 
would be representing the bank? Did you have any 
discussions of that type? 
THE WITNESS: Not as to representing the bank. 
THE COURT: Not as to representing the bank. 
All right. 


We'l, this conversaticn that you had between 


the three of you, were there any times during that 


period that there was conversation as to whether or 
not there would be a waiver and a production of 
documents on behalf of the bank before the grand jury? 

THE WITNESS: I don't recall any of that. 

THE CCURT: As of the time that you appeared 
before the grand jury, did you in fact fail to assert 
any waiver or privilege in reference to the bank? 

THE WITNESS: I didn't assert any. 

THE COURT: You didn't. What did you say? Do 
you recall? 

THE WITNESS: Nothing was said. 

THE COURT: Nothing was said. 

Do you know that Mr. DeGenaro, when he appeared 
before the grand jury, stated that in the conference 
with yourself and Judge McDonald and he, that it was 


specifically agreed that you would waive, that you 
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would not assert ihe attorney-client privilege before 
the grand jury. 

TIF WITNESS: That we did. 

TE COURT: That you did. All right. 

Now, was that assertion between yourself or 
agreement, was that made on the basis that one of you 
were representing the benk before this grand jury? 

TUF WITNESS: Mo. 

THE COURT: Did any of you -- either you or 
Mr. DeGenaro appear at the grand jury as a representa- 
tive of the bank? 

THE WITNFSS: Not that I know of. 

THIF COURT: Did you at any time discuss with 
the bank your attorney-client relationship in appearin 
before the grand jury? 

THE WITNESS: I can't answer that. Attorney 
client came up -- as far as I was concerned, I was 
testifving personally from the subpoena I got. 

THE COURT: All right. At the time that you 
appeared before the grand jury, were you advised as 
to what position you were in in your appearance? 

THE WITNESS: Yes. 

THE COURT: And will you place on the record 
what that advice was? 


TIC WITNESS: He advised me that anything I 
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said would be held ..cainst me; that the testimony for 


wo 


the -- before the grand jury was such that I could be 


> 


a defendant; and also that I was a potential defendant 


in the proceedings. 


THE COURT: In other words, you were advised 


that you might be a target of the investigation. 


THE WITNESS: I could be, yes. 


THF COURT: All right. Now, at that point -- 


withdrawn. 


In the conversations that you had between 


ourself and Judge McDonald and Mr. DeGenaro, did the 


appearance before the grand jury? 


BA Te 


a resulting fact of not asserting the privilege in 

" reference to the bank come about by reason of the : 
= fact that you thought you might be a target of the 
16 investigation? 

17 THE WITNESS: I don't know whether that was 
really the conclusion. I thought that both DeGenaro 
" and I by being called before the grand jury could be 
” put in that position. 

” THE COURT: I see. Now, did you prior to 

” going to the grand jury and after this conversation 
> in your office hetween the three of you, speak with 
” any of the bank representatives in reference to your 
25 


Shea 

THE WITNES': Before I went over? 

THE COURT: Yes. 

THE WITNESS: I don't think I spoke to anyone. 
I could have spoken to Pat Clifford, telling him that 
I got a subpoena to go over. I don't think I spoke 
to anyone else. Put I may have spoken to him. 

THE COURT: In that conversation with 
Mr. Clifford, was there any diecussion about waiving 
the privilege of attorney-client? 

THE WITNESS: No. 

THE COURT: Did ycu at any time -- and now I 
want you to reflect -- did you at any time discuss 
with an.one representing the bank or the board the 
waiver of attorney-client privilege? 

THE WITNESS: No. 

THE COURT: Now at the time that you appeared 
before the grani jury, were you a member of the board? 
Security National Bank. 

THE WITNESS: I was. 

THE COURT: What position did you hold with 
the board? 

THE WITNESS: That's all. 

THE COURT: Just a member? 


THE WITNESS: Just a member of the board. 
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THE COURT: Just a member of the board. 


Were you also the attorney for the bank? 


THE WITNESS: We were counsel to the bank, but 


not in this proceeding. 


THE COURT: No, no. I'm talking about house 


counsel to the bank. 


THE WITNFSS: 


Yes. 


| 
| 
° THE COURT: You were house counsel to the bank? 
” THE WITNESS: Yes. 
a THE COURT: Now, is the ~~ when you appeared 
3 before the grand jury, did you appear at any time as 
= house counsel to the bank? 
* THE WITNESS: No, I didn't. 
” THE COURT: Was there anything that you said 
# before the grand jury that was said in reference to 
" any statement made by the bank to you or conversations? 
a TRE WITNESS: Well, your Honor, I go through 
- a lot of conversations. I can't say that I -- I can't 
” really an ver that to know which may have pertained to 
“ the bank. It mainly involved myself. And I wis one 
* of the ones that asked -- insisted to the district 
" attorney before the subpoena that I wanted to be 
- called. So it wasn't a question of me just getting a 
25 


subpoena. 
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TH® COURT: All right. Wow, when you 
discussed the -- 

THE WITNESS: As before this court. 

THE COURT: ‘That is, the question of 
contributions with the ban and the methods, were 
you discussing it with them as an attorney or were 
you discussing it with them as a member of the bank? 

THF WITNESS: From the standpoint of any 
conversations I had with enybody in reference to 
contributions, they would have to he from my position 
as an attorney at the time. 

THE COURT: As an attorney at the time. 

THE WITNESS: There were very few conversations 
that I had with anybody in reference to contributions, 
if any. 

THE COURT: But when you did in fact become 


involved in the contributions themselves -- 


THE WITNESS: Well -- 


THE COURT: As far as exchanging a check -- 


> WITNESS: Yes. 


THE COURT: Were you doing that -- 


THE Put that wasn't -- 


TTF COURT: If must ask the question because 


I have to make a determination eventually. 
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THE WITNESS: Surely. 
THE COURT: Were you doing that as a represen- 
tative on the board or- were you doing it as an 


attorney? 


THE WITNESS: I did it as an individual. 


THE COURT: As an individual? 

THE WITNESS: Yes. Nothing to do with the 
bank. Nothing to do with it. 

THE COURT: In any event, in the transfer of 
the funds or the discussion of the funds, you were 
discussing it with individuals of the bank, not as an 
attorney at the time -- 

THE WITNESS: Those particular times you're 

talking about, yes. 

THE COURT: All right, I have no other questions. 

MR. RYAN: May I ask a few? 

Tir COURT: I don't think you better ask. 

Tell me what you would like. 

MR. KORMAN: With all due respect, I don't 
believe that Mr. Shea's characterization any more 
than Mr. DeGenaro's character!zation of what capacity 
they -- | 

THE COURT: I understand. 


MR. KORMAN: -- is at all relevant. 
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THF COURT No, that is not the -- 

MR. RANNIGAN: Only for the same issue. 

THE COURT: That is not the reason. 

MR. KORMAN: We are talking about their opinion 

MR. RYAN: Would you like me to confer with 
the Court and -~- 

THE COURT: I understand your objection, but 
that is not the reason for the question. 

(The following took place at the side bar.) 

MR. RYAN: Your Honor, I would like to develop 
the relationship between Mr. Shea and the bank. Not — 
only was he a director, but he served on several 
committees and was cctive in the management affairs 
of the bank. 

THF COURT: I think the question I asked 
covered that. 

MR. RYAM: It bears on the question as to 
whether he was appearing as a member of the Security 
National Rank and not as an attorney. He may be 
concerned about his own role as a member and his 
participation -- 

THE COURT: Of course. That's why I asked him 
the questions. 


MR. RYAN: I think it can be -- 


BA 77 


Shea 2695 


I don't think it's of any 


MR. PATTIS( 7: 
further amplification. 


THE COURT: Because he himself says he was 


acting as his lawyer and at times acting as an 
individual. 
MR. RYAN: At the time he was an attorney and 
he wasn't appearing as ar attorney. He was testifying 
about activities as an individual aaent of the bank. 


THE COURT: I understand. Do you want me to 


ask him that one? 


14 || : 
TUR COURT: Te said he was the target of 


i MR. RYAN: Yes. 
13 * 

MR. PATTISON: May I also -- 
15 . 

the investigation. 

* MR. PATTISON; One other area that might be 
* brought out is that he was aware of the fact that the 
us bank and its officers were aware of the grand jury 
* processes served upon many of its officers prior to 
” his appearance. 
21 

THE COURT: Yes. 
= MR. PATTISON: And was any assertion made on 
3 
: the part of the board or anyone else? 
24 , 

THE COURT: All right. 
25 


MR.-BAT'NIGAN: Ask him whether there was a 
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2 | Waiver. That's te issue. There has to be an 
3 | affirmative waiver. 
‘ 4 MR. PATTISON: There does not. 
5 MR. BANNIGAN: If somebody is saying -~ 


top) 


that is not the law. 


BA 739 


7 THE COURT: It's a little different. 
8 MR. BANNIGAN: Look, I -- 
9 THE COURT: I personally think Judge McDonald 
10 should have heard this conversation up here because 
11 he represents the witness. 
12 | MR. RYAN: I'm sorry. It's perfectly all 
13 right with us. I don't mean to exclude him. 
14 THE COURT: All right. 
15 (End of side bar.) 

2 16 

MP 17 (continued next page) 
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(The ‘Gllowing took place in open court.) 


i) 


THE CC'IRT: One or two mce questions to see 
whether or not I can interpose their questions at 


this time. 


First of all, at the time you appeared before 


the grard jury, were you appearing as an individual 


or were you appearing as a representative of the bank S 


THE WITNESS: As an individual. 


Cc The testimony that you gave to the grand 


_ a 


10 
| jury, was that testimony as an individual? 


THE WITNESS: I gave it asan individual. 
THE COURT: Did you also know at the time 


that you represented the bank, and you appeared beforp 


the grand jury, that many cther officers had likewise 
appeared before the grand jury? 
7 THE WITNESS: Yes. 
THE COURT: Have you had any conversation with 


those officers in reference to a waiver -f a privileg 


of attorney-client relationship? 


THE COURT: Did any of the witnesses that 
appeared before the grand jury, those whom you know, 
aver discuss with you the waiver of the bank's 

24 


attorney~client privilege? 


20 
THE WITNESS: No. 
25 


THE WITNESS: No. 
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THE COURT: All right. 


MR. BANNICAN: I have one question I would 1 
to a. : Mr. Shea. 

THE COURT: Come up. 

(The following took place at side bar.) 

MR. BANNIGAN: I would «.k you to ask the 
witness, your Honor, in the course of his grand jury 
appearance, did he disclose conversations that he had 
with the bank in his capacity as an attorney. That 
in issue -- 

THE COURT: But there is a waiver of any one o 
them -- 

MR. BANNIGAN: There wasn't -- 

THE COURT: I'll see if there is. 

MR. PATTISON: The failure to assert it upon 
proper notice may be deemed a waiver. That is the 
Government's positinn here. Clearly this is what 
occurred -~- 

THE COURT: I'11 ask the question differently. 

(The following took place in open court.) 

THE COURT: One further question, at the time 
that you appeared before the grand jury, did you 


disclose everything that you knew about -- whether it 


was as an individual or attorney before the grand jury|-- 


everything you received by way of conversation, 
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: consultation or -therwise? 
3 THE WITNESS: I think they were very thorough. 
4 I can't recall anything I didn't testify to. 
5 MR. BAMIIGAN: Whether the witness disclosed 
6 | in the grand jury information that he learned in his 
7 capacity as attorney -- 
8 THE COURT: He said he disclosed everything. 
9 THE WITNESS: I disclosed every‘:hing. 
10 | MR. BANNIGAN: Including information -- 
11 TiE COURT: Whether as an attorney or as an 
8 individual; is that so? 
B TUR WITNESS: Yes. 
4 MR. KORMAN: I wonder if I can put a couple 
16 of questions to the witness? 
6 THE COURT: No. 
" Mc. KORMAN: It's so difficult to go through 
16 this because sometimes one question follows another. 
oa THE COURT: No, I will stick to the method I 
” am using. You may tell me. 
" (The following took place at side bar.) 
= MR. KORMAN: First, I would like to know who 
7 represented Mr. Shea at the time of his grand jury 
” appearance. Secondly, I knowthe answer to that is 
25 


Myles McDonald, I would like you to ask who was 
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counsel to the lank, which the answer is he was, 


third, I would like the question to be put who was 
representing th" Security National Bank throughout 
thegrand jury investigation for the purpose of the 
investigation and there may be questions -- 

MR. BANNIGAN: I have no objection to thoge. 

(The following took place inopen court.) 

THE COURT: You probably heard the questions. 

THE WITNESS: I didn't. 

THE COURT: The first question, who was repre- 
senting you at the time you appeared before the grand 
jury? 

THE WITNESS: Judge McDonald. 

THE COURT: Who was representing the bank at 
thetime you appeared before the grand jury? 

THE WITNESS: Where? 

THE COURT: At any time when you — 

THE WITNESS: Our firm was representing the ba 
generally. 

THE COURT: Was it the entire firm or any 
specific individuals in the law firm who had specific 
duties with the bank? 

THE WITNESS: Any number of them would have had 
some particular field involved. 


MR. KORMAN: I maant with respect to this 
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investigation. 
THE COURT: I am sorry, I thought that was 


understood. Withrespect to this investigation, 


i] 
ORGIES 


who was representing the bank at the time this 
litigation was taking place and appearances were had 
before the grand jury? 
THE WITNESS: Any number of them, including 
Judge McDonald. 
THE COURT: Were you at any time representing 
the wank personally as a member cf the firm? 
THE WITNESS: No, nof in connection with this. 
THE COURT: All right. Any more questions? 
Come ahead and tell me side bar. 
(The following took place at side bar.) 
MR. KORMAN: Isn't it a fact that as counsel 
for the bank he or his firm arranged for certain 
bank officers or employees to obtain separate counsel? 
If so, at whose direction? 
MR. BANNIGAN: I ask the relevancy of that? 
MR. KORMAN: It shows the extent which they 
were involved in -- 
MR. BANNIGAN: The question is: Was a waiver 
obtained. All this is peripheral. 
MR. KORMAN: We believe a bank counsel is 


25 s 
capable of acting for the bank and — 
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MR. BANNIGAN: Counsel cannot waive without 
the authorizatio: of a client. 

MR. KORMAMN: I think that is a separate ruling. 

TUE COURT: If that is so, I wouldn't be doing 
this. 

(The following took place in open court.) 

THE COURT: If it is as simple as you make it, 
I wouldn't be doing this, Mr. Bannigan. 

The next question has bean -- read the question 

(At this time, the reporter read the proposed 
question by Mr. Korman to the witness.) 

THE COURT: Is that a fact? 

THE WITNESS: We did -- somebody from the firm 
did. 

THE COURT: Did ‘you make any arrangements? 

THE WITNESS: I didn't. I know other people 
were doing it. 

THE COURT: These were persons of the bank 
themselves for which you were making arrangements ~~ 
other officers -- for the purpose of this investi- 
gation? 

THE WITNESS: Yes. 

THE COURT: If so, at whose direction? 

THE WITNESS:- I don't know whose direction. 


THE COURT: Was it at any time at your directi 
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THE WITHNES::: No, I didn*t make any of the 
recommendations. They came from others in the firn. 


MR. KORMAN: One more, when these attorneys 


retained, I think Judge Meyers’ firm for Mr. Chadwick, 
who paid the legal fees for them? 

MR. BANNIGAN: Objection as totally irrelevant. 

MR. KORMAN: Wo -- 

THE COURT: It goes to authority. 

THE WITNESS: The Chemical Bank paid. 

THE COURT: All right. You may step down. 

Now, all of you have heard the testimony of 
both witnesses, Mr. DeGenaro and Mr. Shea. I am going 
to ask each one of you to make a short statement or | 
brief summary of what your position is inreference to 
the waiver. 

MR. BANNIGAN: Before that, I ask a statement 
be put on the record on the side wh'ch bears on the 


question -- 


THE COURT: On the side? 

MR. BANNIGAN: Over here (indicating). 

(The following took place at side bar.) 

MR. PATTISON: Prior to this, let me say, for 
your sake, I know the reason coming over here 4 


apparently to assure none of this appears in the press 
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(The following «::curred out of the hearing of the 


4 Jury.) 

* THF COUPT: the following memorandum is being 

P | read into the record. 

|| (Reading into the record.) 

| THR COURT: Security National Bank seeks to 

_ | prevent Mr. Shea and Mr. NeGennaro from testifying 

10 as to matters which the bank claims are covered by 

. | the attorney-client privilege. After holding a 

1“ plenary hearing, this Court comes to the conclusion 

13 || that the communications sought to be introduced 

14 are not privileged. It is settled law that comnuni- 

. | cations from a clicnt to any attorney made in further- 
16 ance of fraud or the crime charged are not privileged. 
17 United States v. Bob, 196 F.2d 37, 40, (2d Circuit 

18 | 1939) cert denied., 69 S. Ct. 115 (1939.) United 

19 || States v. Bob involved an analogous fact pattern 

90 | to the case at bar. See United States v. Friedman, 

21 | 445 F.2a 1076 (9th Cir. 1971); cert denied, 

4 404 U.S. 958 (1971). 

a 

23 | Since this Court finds that a prima facie 

24 |) case of conspiracy to violate the election laws has 
x, been proven, the Court concludes that the communications 


in question were not privileged. See Supreme Court 
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standard 593 (d) (1) in Weinstein on Evidence which 


reads: 
"(d) Exceptions-there is no privilege under 


this rule: 


(1) Furtherance of crime or fraud. - if the 


services of the lawyer were sought or obtained to 
enable or aid anyone to commit or plan to conmit 


what the client knew or reasonably snould have 


. uw 


known to be a crime or fraud. 
Nothing elicited by the Court in tne plenary 


hearing would lead it to depart from the conclusion 


_ 
to 


that the challenged testimony is admissible. 


13 | 
MR. BAINIGAN: We take exception and move 
14 | 
for a mistrial and a severance. ji 
15 
Tiik COURT: Denied. i 
16 ' & 
MR. NAPTALIS: I join in that applicatior 
17 é 
and renew my application on Mr. Clifford's behalf ‘ 
‘ F 
18 | 
for a severance. ) 
J 
19 
Tus COURT: VDenied. 
20 4 
4R, KATZBERG: I ask that a one-page letter 
21 | 
from Mr. Thornebura, the Assistant Attorney General 
22 
: of the Crivinal Nivision be marked as a court 
23 | : : 
exhibit. ' 


T have already shown this letter to Mr. Naf- 


talis. It's in response to one of the motions he 
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HR. DANNIGAN: I vould just like to state: If 
you recall yestervay th*re was an exhibit marked for 
identification, waich after certain inquiry, turneu 
out to be an exhibit that Mr. Katzsberg had preparea 
and your ilonor sustained our objection to that 
exhibit going into evidence. 

At this time, your lionor, I do not want to 
argue it. llowever, I rake a motion for 
the yrounds that the Government created an exnibit in 
this case which they should not have created. 

THE COURT: You mean the List of names? 

ER. LANWIGAN: Yes. 

THE CouURr: It is not an exhibit. I jid not 

yo into evidence. 

MR. BAUNIGAN: On the basis that they sought 


to offer into evidence an exhibit, which they created, 


ie ha 
: A 


; 


i say is invproper -- 


&, 


“<Fiss 


VHu COURT: A mistrial has to be something that 


u 
“ey 


Hess, 
Sa! 


will prejudice the jury or influence the jury under 


end onl 
= 


a 


such circwrstances that. the defendants could not get 


ir. 


a fair trial. I have not com: to that conclusion at 


Be part 


all. Wo ane saw it but us. 


sie 


- 


MR. BANNIGAN: ‘hen let me modify the notion: 


Set om 


I move to dismiss the indictment o1. the g-ounds that 


the Governinent improperly tried to get into evidence 
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an exhibit which they created. 


MR. PATTISO'}: I just wan 


that. we did that also with the charts. 


KAT@BERG; 


HR, record also to be 


IT want the 


Clear that the list of names was the list taken off 


., the names that appeared on the Long Island Public 


a 


S Affairs memo of March 27, 1970, and that. it had the 
exact sa 2 names and was based upon information 
. @XYeady in the record. 
MR. BANNIGAN: Let me respond to that; That 
was an exhibit that the Government sought to keep 


Out of evidence. I submit that his list of names 


was prepared some time ayo in the hopes that the 
Oo .er exnibit, whe Dutra memorandum, would never go 
into evidence and this would be used in lieu thereof 
by the Government. | 
THE COUR?: Why are you smiling? 
MR. COHN: I bave a newspaper article that 
appeared in Newsday. | 
into evidence and I would Like you to permit ne to 
read to thx 
clipping. 
MR. PATTISON: Only the last paragraph. 


(Document shown to Court.) 


THE COURT: For tine record I will say this: I 
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the record to show 


I wovid like to have it offered 


jury the last paragraph in the newspaper 
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(She folie.«ing occurred at 11:05 o'clock a.m. 
in, the nvsence -£ the jury.) 

AR. KATZUERG: Good morning, your lionor, 

It is the Government's understanding that 
Mx. Bannigan is going to call on behalf of the bank 
&@ man named Holloran. And that Mr. Holloran will be . 
testifying as a tax expert -~ ae 

THE COURT: A tax expert? 

MR. KATZBERG: Yes sir. As to the tax f 
consequences of tune salary raises from an Internal : 
Revenue Service criteria point of view as to whose 
money the raises really were. 

tnd tht Government an és serious doubts 
as to the admissibility of this testimony, and would 
at this time ask Mr. Bannigan for an offer of proof. 

THE COURT: Yes, make your offer of proof. 4 

MR. BANNIGAN: Hrst of all Iwill hand upa | 
memo. mdum of law that I prepared on the subject, 
with a copy to the Government. 

THE COURT: ‘Why didn't you give me this about 
an hour ago. 

MR. BANNIGAN: The Government advised me this 
morning chat they were going to oppose this testimony. 

THe COURT: You had this this morning, 


Mr. Bannigen, and I don't know why you just didn't 
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1 hand it to me in Court and say, Your Honor, will you 
: please iook at tis in chambers while you are sitting 
3 in there, even if you are drinking a cup of coffee, 


Or anything at all. 


MAYTZBERG: Your lionor, 1 will state for 


ast 
Pilve 


the record 1 wasa't advised this man was to testify 


mtil 5:39 yesterday afteruoon. 


8 ub. BANNIGAN: Waich was a courtesy. 


“uc. PAGTISON: And even then, your Honor, we ee 
only were told his name end not what he would say. 

yug COURT: ALL right, I will hear you. 

MR. UANNIGAN: Your Hionor, the witness, : 
Mr. Holloran, a former Internal hevenue Service 
agent, aud a man who has had a long association 


with the Internal Revenue Service, will testify as 


= 
[ we] 
a 
oo O—o—eElo———oOoOoeeee—e———eeeeeeeeeeeoeee 


16 an expert witness on the following subject matter: 

17 ite wil] testify based on a hypothetical 

18 question based exclusively ou the facts in this : 
19 case that the moieys given to these officers were 
20 taxable to them because it was their money. 
21 Conversely ne will testify taat if the money 
22 was the property of the vank as contended by the : 
23 Government in this case on a conduit theory, it | 
24 would not be taxavle for them, it would nc t 


their money. 


Now, the Government sees this in issue since 
they went into it on direct exauination of 
Mr. Powell in asking questions directly on this 
issue. 

THE COURT: I am going to ask one question. 

MR. BANNIGAN: Certainly your Honor. 


THE COURT: Now, with respect to this 


witness, are you telling me that this expert «itness 


is goiny to substitute his judgment for the jury's 

judgment as to whether the moneys were salaries and 
then taxable, or whether the money belonged to the 

bank. 

MR. BANNIGAN: He is going to testify that it 
was their money. 

THE COURT: An expert witness cannot testify 
except in the situation of a medical type case or 
some other particular type of case where the 
doctor gives a diagnosis -- 

MR. BANNIGAN: Your Honor, this is an issue -- 

THE COURT: -- and then he can say I find 
that the fracture healed or it did not neal. 

MR. BAUNIGAN: I respectfully disagree with 
your Honor. I think the new rules of evidence 
encourage the use of expert testimony -- 


THE COURT: Yes, including where there is a 
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question for the expert, but the expert is not 
@llowed to take ‘2 question of fact away from the 
yury -~ 
HR. DBANJIGAN: It is nc” taking -- 
THE COURT: -- it has not been changed. bd 
UR. BAIWIGANI: I sw omit he can, your lonor, x 
under the new rules. ie can give testimony on the | 
ultimate issue in the case -- we are not asking the 
witness :o testify ou the ultimate issue in the oa 
-~ Lut he is testifying on an issue which bears on 
the ultimate issue. 
THE COURT: He is testifying on the direct 
issue as to whether or not the salaries that thene. 
men xeceived were bank money os it was theirs because 
it was taxable to them -- 
i. BANAIGAN: That is not the ultimate -- 
there is more to it than the fact tha’ they paid the 
taxes on it. The question here is whether it is 
their money or the pank's noney. 
There are facts in evidence -- 
ik, PATTISON: From an IRS point of view. 
MR. BANNIGAI: -~ elicited Doth by the 
Government. aid the defense that these were pernaneut 
Salary raises. There is testimony in this case that 


some officers -- 
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THE COURT: How can an expert from the IRS 
or anyone else trll the jury that I think that it 


is the money of the men. 


MR. BANNIGAN: that is what any expert will 
testify to, your Honor. Any expert testifies in an 
Opinion that something is so. 

THE COURT: I do not believe that he is 
allowed to do that. But I want to look at that 


menoxanadum of yours. 


THE COURT: What is the additional reason? 


I do not think an expert can do that with 


MR. BANJIGAN: ‘Where is an additional reason. 
| 


the jury. You can't take the question of facts sway 


from the jury except -- 


MR. BANNIGAN: He is not taking it aw , from 
the jury. He is giving an opinion. It is up to 
the jury as to whether they want to accept it. 


(Continued next page.) 


absence of the jury): 
Tuk COURT: You are confusing an opinion with 
a question of fact. 


MR. BANNIGAN: I respectfully disagree with your 


6 Honor. All experts when they testify -- 
| 
7 TUE COURT: That is why you are arguing, because} 
| 
8 you disagree. If you didn't disagree, you would not | 


be arguing. 
MR. BANNIGAN: That is correct, your Honor. 

I simplysubmit that whenever any expert tostifies, 

he testifies and yives an opinion on a factual issuc 


in a case. It is up to the jury to decide whether the 


accept or reject that witness' testimony. But the 
ultimate fact is still for the jury to find beyond 
a reasonable doubt. 


THE COURT: ‘There are two types of expert : 


18 opinions that may be given. There is the expert | 
19 opinion that can be given as to the condition that he | 
20 finds at the time. That is the first type. There 

21 is a second type of expert opinion that says that if 

22 a thing is constructed in such a way that the construc 

23 tion might not have been in accordance with the 

24 standards -- but whether or not it was improperly 

25 constructed is for the jury -- 
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(The following continued to be heard in the 
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NMR. BAINIGI: I an not saying, your Honor -- 


your Honor, that certain officers used this moncy 
for other purposes other than the purpose for which 
they were given. ‘They therefore had dominion and 
control over these funds. They exercised that 
dominion and control. ilowevar, no person was ever 
penalized in any way whan he stopped making contri- 
butions, a fortiori that is their moncy. 

THE COURT: Let me ask you a question now that 


will only get down to the nitty-gritty of it. 


TH? COURT ou are saying -- 
MR. BANNIGAN: There is evidence in this record, 


when a man receives a reise from anyone -- 


forgetting this case -- anyone -- does this employer 


say to the employee, I am giving you a raise of 
$5,909, of which $1,000 is for taxes? Now, are you 
telling me an expert has a right to come into this 
court and tell this jury that that is the way it is 
Gone? It is not so. 

MR.BANNIGA: This witness has a right to testif 
that in his expert opinion the monies that these 
people received under the hypothetical that will be 
given to him based exclusively on the testimony in 

his court was their money for tax purposes and not 


the bank's money, which is the Government's contention 
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It is the Governnent's contention in this case that 


2 these people wer ‘“75ro conduits and a mere conduit 


3 does not have to pay any taxes on the money. 


THE COURT: The Government's contention in this 


care is conduit, scheme, or a design, in order to 


6 avoid a contribution statute. That is their position. 


7 MR. BANNIGAN: May I make one point clear, your 


Honor, there is no statute that is foolproof in every 


Way 


10 yHeE COUKT: Of course not. 

| 
il MR. BANNIGAN: And if there is a loophole found 
12 in the statute there is nothiny wrong with using that 


13 || loophole. 

14 I suggest, your lionor, if you exclude this 

15 witness testimony you are preventing the bank from 
16 putting in a viable and a perfectly proper defense 
17 in this case. 

18 THE COURT: That may be so from where you are 
19 standing -- 

20 MR. PATZISO?: Your Honor, may I just add one 
21 point -<- 

22 Tie COURT: <-- but that is not the Court's 

23 position at this point. 

24 MR. PATTISON: First of all, your Honor, I would 


like some time to read this momo, which i haven't cven 
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Number two, I think over and above what the 
Court has in fact said, I think the relevancy is a 
critical issue here. I feel that whatever the tax 
consequences were has nothing to do with whether the 
plan was legal or not. In other words, a bribe -~- 
when a person gets a bribe he must pay income taxes 
on that, and the fact that there is a crime involved 
has nothing to do with the tax function. And I 
think that if this man is called, the expert in tax 
consequences, which I believe is the fielc which he 
is offered in, it has nothing to do with the issues 
here. 

THF COURT: What section do you have? 


MR. PATTISON: Of course it was taxable income 
ed 


nro 


to them. And that is why they got the extra $500. 
een nD 


nn 


KATZBERG: It is not even an item in dispute 
TEE I 
RYAN: 704 of the Federal Rules of Evidence 
BANNIGAN: It is in the memo. 
THE COURT: I have 702 and 704. 
I will not disagree with the rule that is pro- 
mulgated under the Rules of Evidence. But &£ am just 
telling you that there are two types of experts. One 


can draw a conclusion for the juryand the other one 


cannot, very simply put. Unfortunately, you are asking 
) 
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for the type of expert who is not allowed to draw a 


conclusion for ¢t.- jury. That is what you are saying. 


MR. BANNIGAN: I think in my opinion, your 


Honor, it is supported clearly by the rules. And he 
is allowed to draw an opinion, and in a proper charge 
by the Court, which I am sure the Court will yive, 


the jury is advised they can accept or reject that 


because the issue is up to them, 


THE COURT: Absolutely. But that is only where 


the jury has a right to hear an expert's opinion and 


say that a conclusion can be drawn theref-om. This 


is not what you we talking about? 


esntral issue in this case is whose money it is. 


13 MR. BANNIGAN: I think it is, your Honor. The 


15 If the witnesses that in his view it is thc money of 
16 the officers, then that undercuts the Government's 
17 contention. 
18 Now, there is cae other point I want to raise, 
19 your Uonor. 
20 THE COURT: Let me read your memorandum -- 
a MR. BANNIGAN: There is one other point which 
22 I would like your Wonor to bear in mind,and which isa 
| 
23 not in the memo. 
; THE COURT: iwhat is that? 
25 MR. BANNIGAN: And it is that the Government 
| 
| 
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THE COURT: The court, in addition, to what has 
already been put «; the record by the Court in its 
Opinion as to whether or not to rermit the former IRS 
ageMt to testify, the expert, the Court includes the 
following: 

The attorney fo. the bank has maae an offer of 
proof with respect to tie testimony of Mr. William 
liolloran. Mr. Holloran will testify, if allowed, as 
to the tax consequences of the salary raises. The tax 


consequences of the salary raises are irrelevant to th 


issues before the jury in this case. Accordingly, 


the witness will not he permitted to testify. 

MR. BANNIGAN: May I be heard on one point? Ma 
I first take an exception? 

THD COURT: Your exception is noted. 


MR. BANNIGAN: The witness' testimony, your 


Honor, in the context of the tax corsequences is obvi- 
ously that the money is either theirs or is the corpor 
ation's. 

THE COURT: That is a question of fact for the 
jury and irrelevant at this time. 

iR. DAMNNIGAN: I take exception, your Honor. 

May I tell Mr. Holloran that he is excused? 

THE COURT: Yes. 


MR. KATZBERG: The Government will start its case 
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in addition, to what has 


THE COURT: The court, 


already been put ©) the record by the Court in its i 52 


opinion as to whether or not to permit the former IRS 


ageMt to testify, the expert, the Court includes the 


following: 
The attorney for the bank has made an offer of 


proof with respect to the testimony of Mr. William 


Holloran. Mr. Holloran will testify, if allowed, as 


to the tax consequences of the salary raises. The tax 
consequences of the salary raises are irrelevant to th 


issues before the jury in this case. 


Accordingly, 


the witness will not be ermitted to testify. 


MR. BANNIGAN: May I be heard on one point? May 
I first take an ~- «ception? a 
TH COURT: Your exception is noted. ai, 


13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


MR. BANNIGAN: The witness’ testimony, your e. 
Honor, in the context of the cax consequences is obvi- 
ously that the money is either theirs or is the corpor 2 
ation's. ie 

THE COURT: hat is a question of fact for the 


jury and irrelevant at this time. 


eoreG 


MR. BAMNNIGAN: I take exception, your Honor. 
May I tell Mr. Holloran that he is excused? 


THE COURT: Yes. 


eI se te FT 


MR. KATZBERG: The Government will start its cage 
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Tundae Cost intiner Tom Pattison, Mr. Rvan, 


“tr. Cohn. Mr. Nactalis, Mr. Yannioan, lodies and gentl 


We have been in this courtroom for almos 
ton tineks now because of the events which took place a 
the Securit National Rank between 1967 and 1974. when 
the defendant Patrick Clifford, and the defendan. 
Navid Pewd, decided to implement a new contributions 
nrowram at the han for the purpose of increasing the 
bank's share of the lucrative multi-million dollaz 
muni: ipal accounts; when they decided that the surest 
way of cetting these lucrative accounts was to incress 
the amount of money that the bank would contribute to 
the politicians in the area who controlled those 
account’ and whose influences were to be used to 
ohtain those accounts. 

Mr, Clifford an@ Mr. Dowd, as we heard, 
took charece of this program and they brougtt in Frank 
Powell, who was broucht in for the specific purpose of 
watchinc the monev.that was going to be raised; and 
knowing that it was illegal for the bank to make 
political contributions, but wanting to make them 
anyway. 


thee» defendants devised a rather cynica 
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way to hide the Cxct th t the bank was really making 


the contribution: . An ey did hv forming a club. 
The bank's money would be jiven to the members of the 
so-called club in the form ef snecial salary increases 
t 
The club members would J. ttn take that money and 
qive it hack to “2s. Powell'e aeecretarv, RKetty Jaeger. 
And she in turn would take that hank monev, now 
@isquised as club monev, and nvt it into her special 
account. And that bank money 2n its disquise as club 
money would te funnelicd ta the politicians chosen 
by rt. Clifford and Mr. Dowd und Mr. Pewell. And hav- 
inc chosen to mask the true nature of what they were 
doing by setting this so-called club, the defendants 
chose about tventy of their more sentor officers in 
Jate 1967 end made them the members of this so-called 
club. 

Mr. Dowd and Mr. “owell were designated 
tue be the -- recruiting theea individuals into tte 
eluh at thei cime. And during this trial, we have 
heard from a qocd many of the original twenty some odd 
memhers of *hia club whe were recruited in late '67 
and eerlv 'G6? when the deferdants instigated their 
achens to evade the Lar. 

We yeard from Mr. Mart, Mr. Bradley, 


Mr. Vantzermork and Mr. Prooks, that they were reached 
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individually, anproached by their boss, David Dowd. 


We have heard from Mr. FPretz. Mr. Sly, 
Mr. Lamberton, Mr. Dickerson and Mr. Knoess, that each 
of them was individually approached by his boss, 
Frank Powell. 

And we heard from James Brogan, that he 
was approached by his boss, Patrick Clifford, in 
the presence of David Dowd. 

And each.of these officers on that witness stan 
told you what these defendants told them. And not 
surprisingly, ladies and gentlemen, these officers 
were told pretty much the same thing, that the bank 
wanted to get these lucrative accounts; that in order 
to do so, it wanted to make these political contribu- 
tions; that since banks could not make political 
contributions, senior management -- obviously, the 
throe defendants -- had selected in officer as a key 
officer of the management team to make these contribu- 
tions on behalf of the bank. And each of these men 
was told that if he agreed to participate, he would 
receive this special $1796 raise, having nothing 
whatsoever to do with merit, being given to him only 
if he agreed to join for the sole purnose of compen- 
satir; him -- of giving him the money to make the 


contributions of a hundred dollars 3s month, and to pay 
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for any tax increase which would result from the 


salary increase. 


And each of these men, as they told you on 
4 that witness stand, was told by one of these deferd- 
ants that this was 4 cecnubaelites arrangement not to 
be discussed around the bank. 
Now, as we have learned, it was the bank's 
policy that the board of directors of the bank have to 


approve all salary increases recommended by manage- 


10 ment. The management of the bank, the people who 
actually ran the bank on a day-to-day basis, would 
recommend that Officer A would qet a certain increase. 
And, as we learned, the stanuard policy was to write 


up that increase on an officer's salary review form, 


with the officer's name, how much he should be getting, 


the recommended salary increase, and why he was gettin 


that increase. 


% 
2 


vhereafter, those forms would go to the board o 
directors. And in 1967 and 1968, Mr. Moss and 
Mr. Clifford would make the pitch to the board based 
on those forms as to which officer should get what 
raise. 

From 1969 to 1974, Mr. Clifford and Mr. Powell 
would make the presentation to the board as to which 


officers should get which raises. Those discussions 
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and tne a that the board came to about those 


raises i id be rerorted in the minutes of the board. 

Put, Ladies and gentlemen, these defendants 
did not want anvthiug in writing to reflect the fact 
that salarv tnereases were beinc given to officers to 
make political contributions. So they intently 
avoided the reuular standard hank procedure and did 
not write un those $1790 contribution increases on the 
officer's salary review forms. And thev iid not 
eubmit for hoard consideration those seventé er.->indred 
dollar increares, did not ask the board to pass upon 
or approve any of those seventeen-hundred dollar sula 
increases, 

And «9 the defendants in late '6€7 and early ‘68 
by intentionally bypassing the normal bank procedure 
qave apvroximately twenty different officers seventeen 
hundred dollars each, and there is not one word in 
writing, either in the minutes of the hoard of direct- 
or. or the officers' salarv review forms, which 
reflect anything ahout those raises. 

Now, a little later on in the summation, we 
will detial more specifically how each and every raise 
that was qiven to one of the contributing officers was 
given without bonrd knowledge or approval. But it is 


sufficed to say that none of the seventeen-hundred dol 
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taises were ecver that the board wus never 3sked 


to pass uron o rove anv of then. 

How, ladies and centlemen. those raises, how- 
ever, are recorded on those qreen vesy cards, the 
personnel records that each officer has. And through 
the testimony of the officers and their identifying, 
as you recall, each of their contribution raises, we 
know that those raises were aiven and those raises 
were used. And each of the men who testified on that 
witness stand for the Covernment told vou what these 
defendants told *°.™ ahovt the raises, thai: these 
raises wore iven tc them only for the purpose of 
malting the contributions. So there is no cuestion 
thac the raises were civen. The officers received 
trar And that the onlv purpose of the raise was the 
contribution. That is not in dispute here. 

And as these officers testified, and as the 
ceacelled checks that they identified when they testi- 
fied shov, it was only after they qot the raise that 
they started to make the contributions. And thus, 


there Je no question that the money they turned back 


to ‘Mrs, Jaeser vas the money they got in the form of 


a raise to mate a contribution. 
So there is no cuestion that the h ndred dollar 


a month they turned back to Mrs. Jaeger was in fact 
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Mrs. Jaeger was a witness at this trial, you 


may recall. And sh« .old you that she was approached 


\ 
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3 4 in October 1967 when the scheme was just getting under 

5 way by her own boss, Frank Powell. And she told vou 
6 whet Mr. Powell told her, that she would be expected t 
7 collect a hundred dollars a month from a group of 
e officers who would be making contzibations on behalf 
9 of the bank. He wanted her to o, <n up a epecial account, 

" 10 | and keep the records of the account, and collect the 

| | money . 
i2 Mrs. Jaeger told us that “4. Powe..1 at that 
13 | time gave her 1 list of about twe ty names from whom | 
14 | she should expect to receive these contribut‘ons. 
15 Mrs. Jaeger opened the account as per Mr. Powelli's 
16 request. The signature card is in evidence, Exhibit 60 
7 The monthly statements fcr that account are aiso in 
18 evidence, Exhibit 61. And they are in evidsnce for 
19 you te examine and see for yourself. 
20 So there is no question that the special account 
21 was opened; that it functioned from Oc, ber 1967 

q 22 through December of 1970. No question about that 

; - 23 either. 

i 24 And Mrs. Jaeger further told you that it was 

| 25 Mr. Dowd who would usually tell her who to draw the 

on \ 
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1438 checks to on that account. And sometimes Mr. Powell 


And the cancelled 


would give her tht information. 


checks that “irs. Jaeger wrote pursuant to those 


instructions on that Betty Jaeger Special Account 


are in evidence as Lxhibi. 62 for you to see and to 


examine yourself. 
And as Mr. Casey testified and as Mr. Dutra 
testified, Mr. Clifford, Mr. Powell and Mr. Dowd were 


the ones who decided which politician got what money. 


This fact wae confirmed by a Government witness 
rf | by the name of James Lamberton. You might recall that 


Mr. Lanberton testified that he and Prank Powell shared 


2 iy 
13 an office in Huntington; and that he could not help : 
14 but overheard Mr. Clifford, Mr. Dowd and Mr. Povell 
1£ discussing which politicians should get what money. | 
16 You will recall Mr. Lemberton's testimony to 
17 that effect. 

18 And so from 1968, 1969 and into 1970, this : 
19 illegal scheme continued. And new officers during | 
20 this period of time were added to the original twenty. 

21 And each time a new officer came into the contributions 

22 system, as Mrs. Jaeger testified, Mr. Powell would give 

23 her that officer's name, tell her to add that officer 

24 to her list, and expect a hundred dollars a month from 

25 him. And each of these officers were brought into 
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the club in '68, 69 and *70, with the exception of 


Mr. Clifford and “!r. mutes, who were given $1700 sala 
increases to pay them to make the contributions. 

And, ladies ani gentlemen, the board of 
directors was never given a chance to approve or 
disavprove any of those salary increases cither. 

Now, let's step back for a moment and let's 
analyze this Detty Jaeser Fund from a common sense 
point of view, and let's ank ourselves three questions 
about it. 

First, whose system was this? 

Second, whose money was this? 

And third, what was the purpose of the whole 
thing? 

Now, as to whose system this was, obviously, 
it was Mr. Clifford, Mr. Dowd and Mr. Powell. 

Secondly, it wasn't Mrs. Jaeger's, even though 
they used her name on the account. Mrs. Jaegex was 
given her dutics by “r. Powell, and those duties were 
that of a conduit and a clerk, keen the records, collec 
the money, put your name on the account, and write 
the checks as we tell you. 

So even though thev used her name, it obviously 
wasn't her system, 


Well, then, what about the officers? ‘Nhat about 


the so-called club members? Was it theirs? 

No way. 

Many of them felt that they had but very little 
choice to participate. As Mr. Vandermark told you on 
page 909 of the record, quote: 

How do you say, no, when a superivr comes and 


tells you you are one of the group that wiil be 


selected to ic something? 


End of auote. 

And vou might recall the testimony of Bradley in 
that regard when he told you that he told Dave Dowd, 
"y don't like it. But if I nave to, I will join." 

So, obviously, these men didn't exactly knock 


on Mr. Clifford's door in an urge to make contributions 
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And so each officer who was in this thing knew that he 


was responsible to turn back a hundred dollars a month 
An amount that he did not choose, and an amount that 
he was told to contribute. And, irportantly, lac-e: 
and gentlemen, each and every officer who took that. 
stand told you that he had no idea where the money 
went after he cave it to Mrs. Jaeger. He had no idea 
at all. 

He wrote the check to her. fe gave her the 
cash. What haprerned after that was none of his busi- 
ness. lie never found out. He was never told. 

So whose system was it? The system belonged to 
the men who conceived it. The men who set it up in 
the first place. The men who shose the officers. The 
men whe *hose Mrs. Jaeger. The men who decided where 
the money would go. The men who spoke to the officers 
to get them involved. The men who decided that the 


contributions would be a hundred dollars a month. And 


Mr. Powell and Mr. Dowd. 


They created the system. They called all of th 


the men who watched the money. Mr. Clifford, 
| 


shots. And they made all of the important decisions. 
It was their system. 
All right. The second question is, assuming 


that it was Mr. Clifford, Mr. Dowd and Mr. Powell, whos 
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money was it? 
During the course of this trial, defense counse 
has tried very hard to convince you that -- to have 


you believe that this money really belonged to the 


officers; that this money was civen to the officers to 


spend as the officers saw fit. 


7 Ladies and gentlemen, submit to you that is 


6 nonsense. Each and every one of these officers 


involved during this period of time, except for 
10 Mr. Clifford and Ir, Sutra, was given a snmecial $1700 


raise specifically for the contributions, having 


12 nothing to do with merit, heing given to him only to 
be ’ 

13 make the contributions and for no other reason. And, 

14 significantly, these raises were given to these men 

15 only after they agreed to make the contributions. 

16 You will recall Mr. Vandermark told us that at 

17 page $23 of the transcript. 

18 “I was told that if I agreed to participate, I 

19 would get the contribution raise.” | 

20 Mr. Dowd admits that. The defendants admit 

21 that. That this money was only given to the officers 

22 once they agreed to pay back a hundred dollars a month. | 

23 And because the officer only got the money after he | 
\ . 

24 | agreed to contribute and hecause the raise was only : 

25 given to him to make the contributions, the officer | 
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knew that he had te tumn back a hundred dollaes a 


You might reeall I asked “rs. Jaeger, what woul 


month. That waz 1s oblication. 
hapren if an officer didn't give vou a hundred oe 


a month? 


If an officer failed to make a pzvment one 
month, what would hapnnn? 
And you might remember that she said. she would 


tell that man that that money was owing. 

mut that didn't happen very much. 

OF course, it @cidn't hanpen very much. These 
men knew why thev cot the money and what they had to 
do with it once they sot it. Because the money wasn't 
theirs. 

Even Mr. Dowd admits that the defendants -- tha 
the officers had a ‘moral commitment,” to turn the 
monev back cither to "re. Jaeqer and later on to 
Arthur Chadwick. 

Of course, they did. That was the only rearon 
why they tot it. 

That's why, for examnle, vou might remember 
Mr. Vandermark and Mr. Maasa each opened separate 
savings accounts for the money. And you might recall 
that the savings hooks from those savings accounts 


were nut in evidence. 
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As Mr. Vandermark said on page 43 as to why he 


opened up the savigrvs iccount, “I maintained the sav- 


ings account so I wouldn't get the money mixed up with 


my own.” / 


i 


Obviously, Mr. Vandermark didn't think it was 


his money. Of course, it wasn't their money. It was 


money given to them by tl. bank to give back. 


All that these participating so-called contribut- ; 


ing officers really contributed was the use of their 


: o w 


names and the use of their checking accounts. Because 


these contributions, as they all testified, didn't 


12 cost them a dime. And even their checking accounts as 

13 bank officers -- evon their checking accounts were frea. 

14 So these men contributed absolutely zero. All they 

15 gave was the use of their names and the use of their 
16 checking accounts and novhing more. t 
V7 Now, the fact that this money -- that the money | 
18 that was used for these contributions was really bank | 
19 money hecomes even more cbvious when we look at the : 
20 reaction of some of these men when the money was 

21 offered to then. 
22 You might remember the very first witness in 

23 this trial was c man named Jack Fretz and the third 

24 witness in the trial was a man by the name of 

25 William Sly. And each of those men was brought into 
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the club by Mr. Powell. And you might remember what 


they said, Mr. Fretz and Mr. Sly, that after Mr. Powell 
approached them and said, “If you contribute, you will 
get $1700." They each had to think it over before 
accepting the raise. They each wanted time to think if 
over before they took the money. And the same was tru 
with Ralph Groskopf, who was also a witness for the 
Government in this case. He had to think it over befo 
he eccepted «he raise. 

Ladies and gentiemen, when was the last time yo 
had to think it over before you accepted a raise that 
your boss gave you? 

“Y am sorry, boss. I am making so much money 
already, I can't spend it fast enough. Please don't 
give me any more money. Let me think it over before I 
accept the raise.” 

When was the last time ‘' ot that happerad in 
your own experience? 

obviously, these men had to think it over 
because they had reservations sbout getting involved. 
And obviously, they had to think it over before they 
accepted the money because they knew it wasn't going 
into their pockets. They know it wasn't given to them 
as they saw fit. It was given to them for their 


simple, limited purpose to give back, to be spent not 
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as they saw fit, to be spent as tr. Powell wone 


~ 
fea) 


2 Mr. Clifford and ''r. Dowd saw fit. 


So that's why they had to think it over befcre 


they accepted the money. 


So whose money was it? Opviously, it was the 


bank's money. 


The third question we should ask ourselves abou 
this Betty Jaeger system here is, what was it all 


9 about? What was it for? 


Leok at ali that was involved here. Starting 


10 || 

1 the thing. Opening the account. Enliating the 

12 officers. Getting the raises approved without telling 
13 the board. Collecting a hunuved dollars each month 

14 from twenty different people month after month after 

15 month, keeping all the records, balancing the account, 
16 sending out the checks under a secretary's name. Why 
17 go through all that? Why not just write bank checks 

18 to the politicians? Certainly, it would have been @ | 
19 | lot easier, wouldn't it? It would save a lot of I , 
20 | Look at all the man hours that were involved in these 
21 | manipulations. Why go through all that? 

2 | The answer is appearance. They did what they 

3 did because it looked better that way. Gave the 

24 eppearance of individual contributions and not bank 


contributions. 
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And why was it so important to hide the fact 


that it was realiv -- what was really going on was a 


banx making contributions. Because it's against the 


law for a bank to make contributions directly or 


indirectly. And these aefendants knew that. And 50, 


it was necessary to go through all the gyrations with 
the account, in collecting the money and keeping the 


records, to hide, to mask, to disguise, to cover up 


what was really goin, on. And that's what this 


conspiracy operati is all about. 
And then you will recall that sometime in the 
spring of 1970 it was decided that the Betty Jaeger 


Fund, as round-about and as deceptive as it was, was 


still a 


little too obvious. And so Mr. Clifford, 
Mr. Dowd and Mr. Powell and Joseph Dutra decided that 
change was needed, a costietic change intended to make 
things better, to make things look better. 
As Mr. Casey testified on page 1296 about a 
conversation he had with Mr. Dutra after this change 
was decided upon by the defendants and Mr. Dutra --~ 


the change to the Long Isiand Public Affairs Club. 


"Mr. Dutra told me that the existing system of 
making political contributions was not deemed well- 


appearing enough because it was a co-mingled funds 


and it wes from a special account. And so it was 
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determined a cosmetic change was nes.ed, that a public 
affairs club had to be created which would then make 
the contributions. 

“Question: Was anything said about whose deci- 
sion this wasy? 

“Answer: He," meaning Mr. Dutra, “told me 


this was the decision of the same gentleman, Messrs. 


with them.” 

Now, the defendants want you to believe that 
it's not true that this change from the Retty Jaeger 
Fund to the Long Island Public Affairs Club was really 
a cosmetic change intended merely to make things bette 


But, ladies and gentlemen, have they offered any expla 


Clifford, Powell and Dowd, and he had discussed that " 
| 


nation for this change? 

No. 

Mr. Dowd admits that the only thing that was 
changed was the name. 

But why change the name? What was the purposs 
of that? 

I submit to you, the only logical and intelli- 
gent explanation was that offered by Mr. Casey. This 
was a cosmetic change intended to make things look 
better. 


Again, appearances are most important, not what 
| 
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An? to make things look better, they 
chose a high-sounding name, a high-purpose ané non- 
bank-related name, the Long Island Public Affairs Club 
And that would be the vehicle for these political 
contributions. 

And so in the spring of 1970, they opened the 
account. And they began to funnel the money to the 
politicians -- the bank's money to the politicians 
through that account. Everything else remained the 


same. 
The bank money was given to the officer. The 


officer would give the bank money back to Mrs. Jaeger. 
She would now deposit it in the Long Island Public 
Affairs Account as per the instructions of the same 
people, and she write the checks, this time on the 
Long Island Public Affairs Club account. And this 
account. this Long Island Public Affairs Club, lasted 
about five months, until about September of 1970. And 
the cancelled checks and the monthly statements of the 
Long Island Public Affairs Club are in evidence as 
Exhibits 63 and 64 for you to look at and examine 
yourselves. 

And, as we heard from the officers who testi- 
fied, not a single one of the old Betty Jaeger Fund 


membecs was even told that he was now & member of the 
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Lony Island Public Affairs Club, not one, not one of 


those officers, those twenty some odd men, was even 


told that the money he was turning back to Mrs. Jaeger 


was being deposited into the Long Island Public Affair 


Club. 


(Continued next page) 
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You might recall that it wasn't until I showed 


these men the endorsement on the back of those checks 


written to Betty Jager and they saw that the endorse- 


ment said, deposit, Betty Jager, IPAC, that it wasn't 


until I showed them that endorsement that they 


2carned that the moncy that they were turning back 


to Mrs. Jager was being deposited into the Long Islan 


Public Affairs Club. Because they were never told 


by anybody before that. Of course not. It wasn't 


their money. Why should they be told? 


It wasn't their business. Why should they be 


told? 


‘Now, what kind of club was this Long Island 


Public Affairs Club? What kind of a club is a club 


whose members do not even know that it exist? 


Did you ever hear of such a club before, where 


the members of the club don't even know that the 
club exist? 


What kind of club is a club whose members 


don't even know they belong to the club? Did you 


aver hear of that kind of club before? 


n| 


23 What kind of club is a club whose members are 
s : 24 funelling money into the club, money which isn't 
‘ 25 ; even theirs and they don't even know that they are 


funelling the money into the club? 


id 
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What kind of club is that? 

Did you ever hear of such a thing before? I 
mean what kind of club is that? 

That's not a club, ladies and gentlemen, That’ 
a sham. That's a farce, That's a slush fund. That 
is a system for the laundering of the bank's money. 
That's what that is. 

Now, you may recall in his opening statement 
to you Mr. Naftalis, Mr. Clifford's lawyer, told you 


at the very start of this trial that you would not 


see any evidence of any slush fund or the laundering | 


of any money. 

X submit to you that the evidence in this 
case clearly shows that these accounts and these 
manipulations were just that. Slusn funds used to 
launder the bank's money. 

Under the Betty Jager and Long Island Public 
Affairs Club system, the bank's money was laundered 
in four steps. Four cycles. 

Cycle l: The bank's money is taken and ig 
poured into the individual checking account of 27 
selected officers. 

In cycle 2, that money is rinsed through the 


checking account of those officers, And after baing 
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rinsed  arough t!:osa checking accounts, it is returned 
to Mrs. Jager in the form of checks on those accounts, 

In Cycle 3, Mrs. Jager takes that money, that 
sama money once again, and deposits it into either 
tha Netty Jager account or the Long Island Public 
Affairs Club account, which once again washes che 
monay, turning it into so-called club money. 

In Cycle 4 of this laundering operation, the 
money is funnejed to the politicians and political 
committees chosen by the defendants in its final 
disguise form as checks drawn on either the Betty 
Jager or the Lona Island Public Affairs Club accounts. 

And when they changed to the Arthur Chadwick 
aystem, all they did was to eliminate the bank account 
the second rinse cycle. That's all that was changed. 

The use of these accounts and the flow of this 
money from the bank to its officers, back to it's 
facretary into an account, and then into the politi- 
cians -- if that isn't the laundering of bank money, 
then what is? 

And since this is so obviously a slush fund, 
since this is so obviously a laundering operation, 
is it possible, is it conceivable that the people 


who created this system, who supervised it and ran it, 
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2 | - thane peopl:, the dsfendants, didn't know that 


wae t 


thi: is what it was? 


: We are not dealing here with any naive or 

5 unsophisticated men, ladies and gentlemen; how could 

6 they not have known that this which was s0 obviously 

7 a slush fund -- how could these men not know that? 

8 As the judge will charge you, the law in this 

9 area prohibits both direc and indirect cennielininietn 
10 of bank money. And isn't this the system we wien | 


n been talking about the nost perfect example of an 


12 indirect contribution of bank money, from the bank 

13 to the officers, to Jager, to the politicans. 

14 Obviously, that's what it is. 

15 And how did these defendants not have known 

16 that? 

v7 Now, you may recall that just before the Long 

18 Island Public Affairs Club came into existence in the 

9 fpring of 1970, Mr. Powell reviewsd the records of 

20 the Jager account and found that there simply wasn't 

21 enough money there to make all the contributions they 

22 wanted to make. And so two things were done. As 

23 we heard, the first thing that was done was to borrow 

24 $15,000 from May 8, 1970 from William Shea, and use 
- 25 that money as the opening -= the soed money, #0 to 
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apeak, for tha Leng Island Public Affairs account. 


And that check, which is drawn payable to Mrs. Jager, 


N 


is in evidence as Covernrment's Exhibit number 65. 


T will have a lot mere to say about Mr, Shea 


later on. 


cuffice it to say now, that one of the two 


ways these defendants usad to cure their cash flow 


problam was to borrow $15,990 from Shea. Two other 


ways they chose in 1970 was to expand the club and 


to bring in nore participants. 


And the testimony as *o that we haard from 
ob roqan, who told us about that decision peing : 


nade by «-- in his dieeugsions -~ Mr. clifford, Mr. 


Douc and he Powall. And we also heard from Mr. 


Casey to the sare effect, that in 1979 it was 
2 o 


decidad, after Mr. Powell reviewed the records, that 


there wasn't enouch money, and new paople would have 


to ba brought into the contributions organization, 


ana with more participants, more money would be 


qaneratad. rnd they could meet the comnitments 


that they wanted to make 
And as you will rec 1, in June of 1070, Nr. 


Doud and Tr. Putra went to Martin Travers. And they 


in ord2r to obtain information on 


m 


want to i'r. Travers 
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soi of the potential members for this expanded con- 
tributions orqanization. 

And as “Mr. Travers told you, page 1222, "They," 
meaning ‘ir. Nowd and Mr. Putra, “said that they were 
going to organize a new committee to raise additional 
funds and to find new sources for the funds," 
they also said that they may have to increase the 


indiv: dual contributions from one hundred to two hundred 


which contained the 27 names of the officers who were 
then contributing as members of the club, And they 
also had another list of maybe 2u officers of the 
bank who apparently hadn't been around the time the 
first club was organized. And they said that we 

feel we should be getting money from some of these 


people too, 


a month. And they had a list with them at th time 3 


"And they indicated that since I had hired most 
of these officers, which was correct, maybs I could 
suggest the best method as to how to approach these 

people and csk them for contributions." 

Continuing on 1223: 

"Cuestion: They wanted you to tell them how 
they should be approached; is that correct, sir? 


"Answer: That's right. 
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"Question: What, if anvthing, did you say to 
that? 

“Answer: Mr. ‘avers said, ‘I told them, I 
didn't feel that that was my problem.' I said, you 
know, ‘I am not a contributor myself’. And it would be 
very difficult for me to go to these other peogle and 
ask them to contribute.’ 

"In addition to that, when IT heard these people 
I had said nothing about having to make concributions 
or anything like that. 

"And so Mr. Dowd, well, you don't have to worry 
about that. 

"And I believe he used the expression, they 
won't be out of pocket hecause we will reimburge them 
or increase their salary to the extent that it will 
take care of the contributions which they make." 

And in late 1970 a number of new officers were 
brought into the club. 

Mr. Brogan told us that at Mr. Clifford's direc 
tion he introduced Mr. Hadley and Mr. Maass in 
December of 1970 by speaking to Robert Vandermark, 
their boss. 

Mr. Vandermark told us the same thing. 


Mr. Brogan also told us that at Mr. Clifford's 
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2 direction he informed Mr. Dradley about his club 


3 membership in 1979. Mr. Casey told us that Mr. Dowd 


4 intr: uced him into the club in December of 1970. And . 


5 Mr. Gargano told us that Mr. Dowd introduced him into 

6 this club in December of 1970. 

7 George Maass told us that in December of 1970 

8 Mr. Wulffleff told him that Patrick Clifford had p 
9 specifically chosen him to be in this expanded club. 2 
10 An@ Mr. Merolla -- Carmine Merolla told us that 
HW in Decembor of 1970 Mr. Wulffleff told him that 

12 Mr. Clifford had specifically chosen Mr. Merolla to be 
13 in this expanded club. 

14 Rohert Dowd told us that in December of 1970, 

15 Frank Powell told him about his participation as a 

16 contributor. 

17 Just as David Dowd promised Martin Travers -- 

18 the » officers who were added to the system in late 

19 1970 to this expanded club -- they were given salary 

20 increases to pay for the contributions as well. 

21 And as you will reca?l, Mr. Brogan told us that 
22 Mr. Powell and Mr. Clifford decided at this time that 
23 some of the officers should get two thousand and not 

24 soventeen-hundred. And so, as the testimony of the 

25 officers who came into the organization at this time | 
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tell us, and as their vesy cards, their gr. en employ- 
ment records show us, some of the mer weie added to th 
contributions system in late 1979 when it wae * ‘ng 
expanded +o senerate rorm cash. Some got two-thougand. 
Some got seventeen-hundred. 

Casey and Merolla each got two thousand on 
January 4, 1971. And on the same day Gargano, Groskopf, 
Doud, each of ther receivad seventeen-hundred. And so 
by early 1971 the system was e> nranded and there were 
over forty peonle making contributions of a hundred 
dollars a month. 

A. ° as we heard during the course of the trial, 
not only was the system expanded at this time, it also 
changed aprearances once again. Secause . 1errd, 
the Long Island Public Affairs Club only lasted about 
five months. Because it became rather obvious to thos 
people involved that the change to the Long Island 
Public Affairs Club had really accomplished nothing. 
All they did was to change the name. And that even 
though they had a fancy namo to make these political 
contributions through that snecial account, it was too 
risky to have any name on any account. And so it was 
decided to eliminate the bank account and to funnel 


the bank's money to the politicians in a slightiy 
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different way -- by having the contribution officers 


j 
write checks on their own checkifg accounts each month 


directly to the politician ae by the defendants. 


The participants would get a phone eall each 
month from a contact officer -- first, Mr. Casey, 
then Mr. Chadwick -- and they would be told, This 
month, write your check out to the XYZ political 
committee.” 

Mr. Chadwick would then collect all the checks 
and forward them to the politicians chosen by the 


defendants. 


(Continued next page) 
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MR. KATZBERG: And so, for example, if the 


defendants wartec to contribute a thousand dollars 
to Angelo Roncallo's Congressional campaign 

ten different officers would each be called one mont® 
and be told "Write out your check to Citizens for 
Roncallo.” 

They would write out those ten individual 
checks for a hundred dollars each, forward them to 
Chadwick, Chadwick would collect them, write down 
in his book and forward those ten checks to the 
Roncallo Committee. 

The Committee would receive ten different 
one hundred checks, which on the surface appeared 
to be the personal donations of ten different people, 
who all got the urge to make the same contribution 

-he same amount to the same person at the same 
time. 

When, of course, inreality those ten different 
checks represented nothing more than disguised b nk 
money. 

And so by this rather cynical scheme the 
defendants could launder the bank's money through the 
checking accounts of the 27 officers, and by 1971 
forty some odd officers, and then funnel that money 


to the politician that they chose, without having any 
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of that traceable to a single account, the Betty 


Jaoger or the Iong Island Public Affairs clubaccount. 
And once again, like the previous changes, 
this was nothing more than a change for the sake of 


appearnce, to make things look better, to hide what 


was really going on, to better disguise the face 
that bank money wes being used to make politicial 
contributions in violation of law. 

Now, the elimination of a bank account, the 
Jaeger account and the Public Affairs Club account, 
required the contact officer, Mr. Chadwick, to keep 
rather detailed records. 

Now, this he did, and those records, many of 
those records, are in evidence as exhibits number 
84 through 121. They are Government exhibits. 

These records of Mr. Chadwick's are available 
for your inspection, and so you can see for yourselves 
what money was brought in, by whom, when and where 
that money went. You can take these records into 
the jury room with you when you deliberate, and you 
can see exactly what happened here by looking at those 
records. 

So pursuant to this new scheme Mr, Chadwick 
was moved to the Huntington office in September of 197 


so that his activities could be supervised by Mr. Dowd 
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and Mr, Dutra. 

And Mr. Chadwick wns told about his role by 
Mr. Dowd and Mr. Dutra, and they told Mr. Chadwick 
that these contributions werebeing made voluntarily 
out of the pockets, out of the own pocket of the 
officers contributing. 

They didn't tell him anything at all about 
the raises. 

And again, ladies and gentlemen, we should ask 
ourselves if these men felt that there was nothing 
wrong with these raises, why didn't they tell Chadwick]. 
about them, why did they have to tell Chadwick that 
the money was being contributed from the own funds 
of the officers? ‘The answer is v..at Chadwick was 
not one of the select few in this thing. 

Chadwick, while he worked directly under 
them, was not in the inner circle, and Chadwick was 
only told the information he needed to dohis job 
and nothing more. 

The less that Chadwick knew about what was 
really going on, the better. 

And go Chadwick carried out his function 
based on the information he was given, from September 


1979 through 1974, and as the evidence has shown, and 
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as the evidence ‘as shown, and as the Government 
hibit number 181 in evidence, this chart, shows, 
year after year more and more money was generated, 
until 1973 it tapered off to about $40,000 and in 
'74 only goes through April cf ‘74. 

But as we can see from that chart, Exhibit 
181, more and more money was generated as the 
years went on. 

And as more money was generated by the bank 
the bank got what it wanted for its money, those 
municipal accounts. Because through the exhibits 
introduced by Winston Hart, as well as Defense 


Exhibits in this case, we can clearly see that as the 


coutributions increased so did the municipal accounts, 


more money the next year, even more accounts. 

So each year the contributions went up and 
each year the municipal accounts went up. And so 
the bank got what it wanted for its money, more moncy, 
more accounts. 

And things were going right according to 
plan when an event took place in January of 1971 which 
threatened to expose these defeardants and their 
system, And that was when Harry Maleher, an office 


at the bank, got fed up with participating in this 


ce 
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sham and decided that it better bet stoppsd, and that 
the only way he could go about stopping it was by 
writing an anonymous letter to the office of the 
Controller of the Currency, telling him what's going 
on and hoping that they put an end to it. 

Mow, ‘ir. Melcher's anonymous letter is in 
evidence as a Government exhibit. It's Exhibit number 


171. You can brinz this into the jury rcom with you 


and read it for yourself. I think you will find 


tir. Melcher's anonymous letter most reveeling. ; 
In that letter Mr. Melcher told the Controller 
whet was going on, tha’ ‘Officers of the bank 
reaching a certain salary level were given a supple- 
mental raise a couple of years ago, out of which they 
contribu~ed fifty dollars per payday for twenty- 
four paydays. (One hundred dollars a month.°® 
And he also reported the fact that postage 
stamps had been used to make political contributions. 
And we heard, when the Controller of the Currency 
got the anonymous letter, which we now know was 
written by liarry Melcher, he sent that letter to 


Edwin Langdon, a senior national bank examiner and 


told Langdon to investigate to see whether or not 


the charges in the anonymous letter were true. 
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Mr. Langdon was a witness at this trial and 


sat on that stand and told us what happened. 


4 Mr. Langdon told you that he called Mr, Clifford and 
5 told Mr. Clifford that he received this anonymous 

6 letter, that the Controller's office got this 

7 allegation that the Security National Ban.. was making 
8 | illegal campaign contributions, and that he wanted 


to meet with Mr. Clifford to talk about 43 


$$$ 


And so they arranged to meet on February the 


19th, 1971 to discuss the contents of the anonymous 


12 letter. And when Mr. Jangdon got to Mr. Clifford's 

13 office on February 19th, 1971, not surprisingly 

14 David Dowd was also there and Frank Powell was there. 
15 Mr. Langdon showed them each i copy -- a xerox 

16 copy of the anonymous letter and they all read it. 

17 Mr. Langdon then confronted Mr. Clifford with the 

18 specific allegations and Mr. Clifford denied them. 

19 Now, let's back up for a moment and let's 

20 examine this very crucial meeting right in the middle 
21 of this conspiracy. 


Let's examine this meeting from a common sense 


22 

23 point of view. Let's put ourselves in the defendant's 
24 shows for a moment and let's sec what took place from 
25 their point of view. 
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You have just gotten a phone call from a senjor 
national bank examiner who has told you that someone 
has disclosed to the authorities wk .ut you have been 
trying to keep ac cret for years, that your hank 
was making illega. contributions. 

You have to act quickly and you have te act 
decisively in order to keep things covered up, 
because you know that you're aoing to be confronted 
with accusations that, while true, you will have 
to make the authorities believe sre not true. 

So you have to deny them very carefully, but 
you have to deny them with force and with authority. 
So you decide that your denials have to be made in 
the presence of two other executives of the bank, 
men wh> Mr. Langdon will mow have significant 
authority in the bank, so that when you issue your 
denials they will take an added believability hecause 


of the presence of two other senior people at the 


bank. 


But you just can't include anybody in this 


meeting, can you? You just can't include anybody 


of stature from the hank to add credence to the 


lie that you're going to tell. | 


They also have to be people who are in on the 


scheme. They also have to be people who know how 
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crucial it is fer vou to stop this investigation at it 


start. 


4 They also have to he people who have as much 


to lose as you do if this investigation is not 


halted, 


7 In short, you can only rely upon co-conspirato 
8 because you have to be sure that when you issuc 
9 your denials, that when you make your misstatements, 


that the other people present don't contridict you or 


don't blurt out th» trvth. 


12 And so it is not any accident that when 

13 Mr. Langdon shows up to discuss the anonymous letter 

14 on February 19th, 1971, Mr. Powell is there and 

15 ur. Dowd, And it is no accident that when Mr. Cliffo | 
16 \ isaues his denials, tells Mr. Langdon the mistruths 

17 | that he must tell it to him to keep this covered up, 
18 | Mr. Powell and Mr. Dowd sit there and said nothing. 


And by sitting thera and saying nothing 


19 

20 they add credence, they ada believability to 

21 Mr. clifford's denials. 

22 | tose, you will recall “fr. Langdon's testimony 

23 pee Sapo that meeting. I realize that he testified 
24 a good number of weeks ago. You can have Mr. Langdon’ 
25 testimony read back to you, OF any other witness, for 
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that matter, but just to refresh your recollection, 
let me turn to “r. Lanygdon's testimony about this 
crucial meeting now, beginning on page 2332. 
*cuestion: ir. Langdon, I want to focus on the 
meeting between yourself, Mr. Clifford, Mr. Dowd 
and ‘ir. Powell. 

"Would you tell the ladies and gentlemen of 
the Jury as best as you can recall, what happened and 
what was said? 


"Answer: “xr. Clifford and Mr. Powell and 


“r. Dowd were shown the anonymous letter. 


ra 


“Cyestion: Did they read it, sir? 

"Ancwer: Yes, sir. 

"Cuestion: Can you tell us what discussion 
took place after they read it? 

“answer: Ve went over each point in the 
anonymous letter, one by one." 

vou will recall the testimony of the defendants 
Lanadon didn't go over eact point one by one. But 


Langdon says “We went over each point in the anonymous 


letter one by one.” 


And turning to page 2337, continuing the 


examination of Mr. Langdon, Exhibit 171, which, of 


course, is the anonymous letters 
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feyection: Oxhibit 171, tn. writer alleges, 


3 does he not, that officers at the bank received 


which thay were to con- 


supplemental raises out of 


5 tribute a hundred dollars a mont, political contri- 


is that covreet? 


butions; 


Yen, Sire 


FAnsvers 


8 "oynetion: Pid you discuss that allegation 


9 witn te. Clifford, Mr. Mowd and “r. powell? 


Yen, sire 


wor: 


nN "Cuastion: Could you tell us to the best 


of your recollection what you said and what, if 


| 
13 | anything, they sail? 
14 | way «p, LANGNOT: We vent over the allegations.| | 
| 
15 | I was told that officers of the bank did contribute 
16 but it was on a strictly voluntary basis, that 
7 no raise2z were given for the purpose of making 
18 molitical contr. utions." 
19 | Again, this ia Langdon's testimony of the 
20 conversation, "That no raises were given for the 
21 purpose of making political contributions." 
22 “ouestion: Who said that, sir? 
23 "rnswert Mr. Clifford. 
24 "question: When “ir. Clifford said that, 
25 | did “ir, Dovd sav anything at thar time? 
| 
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"Answer: ‘lot that I recall. 


"Ouestion: Did “r. Powell say anything at 


that time? 

"Answers No, sir." 

Now, let's put this meeting in another per= 
spective, ladies and gentlemen, let's set aside for 
a moment what was actua’ly said as we just read 
from “ir. Lanadon's tesitmony, but let's focus for a 
second on what these men knew to be true on Pebruary 
19th, 1971. 

Let's start with ‘ir. Clifford's statement, 
"No raises were given for the purpose of making 
political contributions." 

As of the day he made that statement, February 
19th, 1971, Mr. Clifford had already introduced 


Mr, Brogan into the club and promised him a raise 


specifically for the contributions. 


(Continued on the next page.) 
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About a month before the Langdon meeting 
Mr, Clifford specifically approved the hiring of 


Albert Fach at a $35,900 salai,, $2,000 for the con- 


tributions. Less than one month before the Langdc 


meeting. 


“Mr. Fach, who wasa witness at this trial, 


7 

8 you may recall, and he talked about the negotations 
9 of the salary, they offered him thirty, he wanted 
10 thirty-three, Mr. Brogan told you that he had no 


authority, he went back to Clifford, Clifford said to 


-- Clifford said offer him thirty-five, but two 


thousand for the club. 
And if we look at Mr. Fach's busy card, rxhibit 
17, that green card for Albert Fach, it shows that 


he got that money, two thousand dollars for the club, 


from the total of thirty-five, just eighteen days 


before the Langdon meeting. 


18 

19 pid Mr. Clifford forget? 

20 Moreover Mr. Clifford admitted to you that he 
21 was fully aware of the Aalary raises right from the 
2 start of the contributions in 1967, We knew about 
23 all of those raises. And Mr. Dowd told you that he 
24 reported which people agreed to contribute and who 
25 receivei raisos to Mr. Clifford after he introduced 
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: So “rr. Clifford obviously knew full well 
nN 4 | about the salary raises ov Pel ruary 19th, 1971, when h 
5 told ‘fr, Ganadon that nn vaises wera given to make 
¢ contributionn, 
7 | nid he suddenly forget all of that? Did he 
8 | have a lapse of memory? Did he suffer from amnesia? 
; Or was he nurposely and intentionally keeping that 
10 | cructal fact avay from “ir. Langdon? 
| What j David Dowd, what did he know about 
12 | slary raises givon for political contributions as 
13 | of Tebruary 19th, 1971? Well, for openers he knew 
14 | that he himself got just such a raise on 11/27/67, 
1s $1190 for political contributions. ile certainly knew 
16 that. 
17 Moreover we neard from a aood number of the 
18 people that hroucht into the club promiging cach and 
19 | every one of these men a raise for the contributions. 
20 Winston Uart, $1790, brought in by DMavid Nowd, Robert 
21 Bradley $1799, promised hy David Dowd, Robert 
22 | Vandermark, 51709, promised by David Nowd, George 
23 Brooks, $1700, promised hy Navid Dowd. ‘Tom Casey, 
24 $2,909, promised by David Dowd, Michael Gargana, 
25 31790, contrilutions raised, promised by David Dowd, 
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Mr. Dowd admitted offering those people those 
contribution raises and he admitted thathe was one 
of the ones who decided that the officers should get 
rais:3 in the first place to make political contribu- 
~LOns. 


Did his memory suddenly fail him on February 


the 19th, 1971? Is that why David Dowd sat there | 


and said nothing, and Pat Clifford told fd Langdon ' 
that no raises were given for political contributions, 
did he have a lapse of memory? 

What about Frank Powell, what did he know 
about contribution raises on February 19th, 1971? Wel 
obviously, he knew that he too got a contribution 
riases on 11/27/67 of $17900. He certainly forgot 
about that. 

Tile COURT: I think this time is a proper 
time to take a recess. 


(Whereupon a recess was taken.) 


Katzberg 4894 
(After the recess.) 
THE COURT: ‘You may proceed, Mr. Katzberg. 
MR, KATZBERG: SO obviously Mr. Powell, just 
like Mr. Clifford and just like Mr. Dowd, knew all 
about the salary raises that were given to these 


officers on February 19th, 1971, 


You heard from JackFretz, Bill Sly, Mr. Lambertgon 
Mr. Dickerson, Mr. Knoess that they were all 
given salary raises by Mr. Powell. 
It's interesting to note that the raise 
that Mr. Powell gave Robert Dowd occurred less than 
two months oeffore the Langdon meeting, in which 
Mr, Clifford told tir. Langdon that no raises were 
given for political contributions. 
Less than two months before that Mr. Powell 
offered Robert Dowd a contribution increase of $1700. 
Did Mr. Powell's memory fail him? Did he 
suddenly suffer from amnesia when the subject came 
up in front of Mr. Langdon? Is that why he said / 
absolutely nothing and sat there railently when : 
Pat Clifford denied that salary raises ~ <2 veing | 
given to officers to make contributions? 


Ladies and gentlemen, during the course of 


this trial we have heard a good deal about t ¢@ 
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‘Ine reputations ‘iat all of these men anjoyed during 


thie years in question, and no doubt these men had 


fine reputations. 


there is also no doudt that these men 


But 


uted those reputations and? abused those reputations, 


in the first 


not only to get people into the club 


place, but also to assure Fd Langdon that nothing 


9 that vas claimed in the anonymous letter was true. 


because as far as Langdon was con- 


cerned he was dealing with three men who were trust@- 


12 worthy, credible and honorable. But what Ed Langdon 


know was that these three men would be 


aid not 


14 able to and did trade their credibility, traded their 
trustworthiness and traded their honor to conceal 
the existence of the illegal system that they were 


responsible for. 


low, tne defendants want you so much to believe 


19 that “Mr. Langdon is either mistaken or lying when 


| 
| 
| 
| 


20 | he tells you that ‘ir. Clifford specifically told him 
ad tint no raises were given. 
| 
a They want you to believe that this experienced, | 
23 | careful senior national bank examiner failed to discus 
24 | the very first specific allegation in the letter | 
25 | when ne went there to investigate this matter. | 


| And, of course, ladies and gentlemen, they | 
i 
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take this position for an obvious reason: Because 
if it is true, as I submit to you it is, that 

they lied to Langdon about these raises, that in and y 
of itself shows full vell that they knew that these 
raises were illegal. 

Ane that they were engaged in an illegal 
scheme, Obviously, they would have no reason to lie 
to Langdon if they didn't know full well that those 
raises were illegal. %9, of course, they denied that 
Langdon discussed the raises. “No, he meant reimburse®# 
ment, I thought for sure he discussed the word 
reimbursement, not raises." 

Ladies and gentlemen, read the anonymous letter 
for yourselves, just as the defendants did on 
February 19th. It doesn't say reimbursements, it 
says “Officers were given a supplemental raise." 

Mo you really think that Langdon is mistaken or 
lying about that? What axe does he have to grind in 
this matter? Read the anonymous letter for yourselves 
listen to Lancdon's testimony, the specific teaimony 
that salary raises were discussed, and Mr. clifford 
specifically denied that salary raises were given. 

If these defendants honestly and truly believe 


that there vas nothing wrong with those raises, that 
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| 
their contribution system was open and legal and every 2 
thing was fine with it, why did they have to lie / 
about the raises? Why .did He. Clifford have to 
deny the truth of what was going on? And why did 
“Mr. Powell and “tr. Powd add credence to those lies | 
i 

by sitting there and saying nothing? ‘ 

And even if we assume for a second that the 
specific word salary increases were not used, if 
there was nothing wrong with this sytem and if 
these men — the opinion of counsel, that there 
was nothing wrong with their system, why did they 
have to split hairs over words, why did they have 
to hide behind defenses, "Well, you're saying reim- 
bursement, ask me about salary raises and I will 
answer about that, but if you don't ask me I won't 
tell you?" 

Why did they have to play these word games 


with Langdon if they honestly and truly felt that 


they had nothing to hide about these raises? 


(Continued on the next page.) 
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Obviously, they played these words against hin 
and they fonced with him over words, and they split 
hairs, were trying to do so. SBecause thay knew that 
they hadwry much to hide and they didn't want Langdon 
to ask tha right questions. Even if you don't believe 
he asked a specific right question, which I submit to 
you he obviously did, have Langdon's testimony read 
back and you will aco what his testimony shows. 

Read the anonymous letter. The charge is salary 
raise, not reimbursement. 

Now, let's take a moment to focus on the second 
mistruth that was told that day to Mr. Langdon when he 
came to investigate. You recall that the anonymous 
letter said that poatage stamps were used to make these 
contributions, And you will recall that Mr. Barrie, 
who was a Government witness, told you that in 1966, 
Pat Clifford came to him and said, “You know, Frank is 
not around. I want you to get 500 in stamps. Take 
them over to the campaign and say they are for mm," 

And Gecrge Barrie did that. And a few days later 
Pat Clifford called him up and said, “What did you do 
to me? I said $500 worth of stamps, not 500 stamps. 

Go back and get the rest of the money.” 


And so after having spent $25 of the bank's money, 
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he got another ban« check for $475 and delivered the 


balance to the Leavitt campaign for their mailings 


for their campaign. 


And Mr.Clifford admits that that happened. Ther 


6 is no denying that. 


Mr. Barrie told you about it. And Mr. Clifford 


admits it. And Mr. Clifford also admitted under cross- 
examination that shortly after he ordered Barrie to 
do that, he realized that it was illegal. 


Ladies and gentlemen, when Mr. Landon asked 


him about the stamps, what does Mr. Clifford do? He 


that the stamps 


13 denies, then, what he must admit now, 


in fact were delivered and were used as a contribution. 


Did he suddenly forget when Langdon asked him 


15 

16 about it? Or did he remember it all too well? 

17 When we think about how strongly Mr. Clifford 
18 reacted when Mr. Barric didn't buy enough stamps and | 
19 ordered him to go back and buy the rest of then, ten’ t 
20 it rather odd that Langdon brings up the question of 
21 the stamps? It doesn't strike that familiar chord 

22 with him. 

23 Moreover, think about this: You recall that 

24 Mr. Barrie and Mr. Dowd both testified that shortly 

25 after Mr. barrie came to the bank, they “e™* summoned 
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to the office and asked about the letter. Do you 
remember that testimony about Barrie and Dowd? This 
is right after Langdon shows up at the bank, and 
then lir. Clifford -- and Mr. Powell was there -- and 
Mr. Clifford says, “Who wrote this anonymous letter? 
What do you know about this allegation of stamps and 
about these salary increases?" Do you remember that? 
Is it a coincidence that right after Langdon 
shows up, the one Mr. Clifford summons to see to 
question about the postage stamps is George Barrie, the 
very man who he ordered to get the postage stamps. 
Was that the coincidence? Did he make a lucky guess 
that day that George Barrie might know about the 
stamps? Did he thumb through the bank's directory 
and had his finger fall on George Barrie's name? Or 
did he remember all too well right after Langdon left 
who he directed to get the stamps and who might be the 
one who would know about something about how this 
allegation came to be made to the Controller. 
Obviously, that was no lucky guess. Obviously, 
Pat Clifford knew full well that George Barrie was the 
man who knew about the stamps. And that's why he 
summoned him to his office right after Langdon shows up. 


Pat Clifford knew full well about the stamps. 
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They were clear in his mind when Langdon asked about 


them. 


Denies it because he knew, 


Again, denies it. 


as he admits, right after they were sent out, that 


that was illegal ana that's why he denied it. No 
failure of recollection. 
Now, you will alsomcall, with respect to this 


Langdon meeting, that Mr. Landon showed each of these 


men a copy of the letter and they read it. The anonymops 4 
1 letter. And that Mr. Powell recognized the handwriting 


of Harry Melsha and said, "You know, I think this is 


13 Harry Melsha's handwriting.” | 

14 And Mr. Langdon aie "Please, don't take any | 

15 reprisal against Mr. Melsha for writing this letter. . 
16 Don't do anything tc him. Just let it be.” 
17 And all three men, as you will recall, agreed, 

18 all right, no problem. We don't do anything to Melsha. 

19 Now, throughout this trial the defense has tried 

20 to make so much of the fact that after they found Melsh 

21 out, they didn't fire him. They didn't cut his salary 

22 or they didn't demote hin. 

23 Of course not. They are not stupid. After 

24 telling Langdon that they wouldn't do anything to hin, 

25 and if they fired him or demoted him, wouldn't that be 
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like waving a red flag in front of a bull? 
If Harry MNelsha could write an anonymous letter 


in order to stop this contributions system without 
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any provocation by these men, God knows what he could 
do if they provoked him. And if the Controller found 
out that they took action against Melsha, wouldn't that 
be like admitting to the Controller that maybe there 

is something going on, despite Clifford's denials? 

So, of course, they didn't take any action 
agcinst Harry Melsha. It would have been insane to do 
that. 

What Harry Melsha accomplished by writing that 
anonymous letter was to write himself an insurance 
policy against being fired. So long as Pat clifford 
was at that that bank, and so long as that contribution 
slush fund was continuing, Harry Melsha had job 
security. Harry Melsha had job insurance. They could 
no more fire Harry Melsha after prot@ping the Controlle 
that they wouldn't do anything to him -- they could no 
more fire Harry Melsha under those circumstances than 
they could take away those salaries from the officers 
after this thing became public information. 

Again, the defense has tried to make so much of | 


the fact that these raises weren't taken away from thes 
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23 
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You see, that proves, ladies and gentlemen, that 


defense tells you that proves this was their 


own inoney because we didn't tale it away from them. 
What mnsense. 4 
at mnsen . 


cf 
I 


After admitting to Langdon in '71, after saying / 


to Langdon, after lyvine to Langdon that there were | 
, is 


no raises for contrinutions, how would it look if all 


of a2 sudden on «he sam2 dav 49 some-odd different 


people each lose $1700? 

Woulur't that be like screaming to the world 
that those raises were indced fer the purpose of 
contribution 

Of course, they couldn't take those raises away. 
Because it would make it obvious what they were for in 
the first place. Somehody would be down to ask, how 
come 40 men lost $1700 in the same day. 

So they could no more fire Harry Melsha than 
they could tale away those salaries. Because, ladies 
and gentlemen, these are not naive men. These are not 
unsophisticated men. ‘These are men who know what they 
are doing. These are men who have been around. And 
these are men, despite the defense attorneys’ attempt 


to make sore thing out of nothiny, these men were too 
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smart and too sophisticated to make blunders like that. 

So that's why the raises weren't taken away 
and that's why Melsha wasn't demoted or fired. Because 
these men were too smart to make such blunders. 

Ladies and gentlemen, if these contributions 
were as voluntary as they want you to believe they were 
why didn't they do this? ernber, Mr. Dowd said, 

"I made very sure that everybody had a free choice. 
Contribute or not, it's up to you. Nothing is going 
to happen. I wanted to make sure it was voluntary." 

Once they read Melsha's letter, didn't all three 
of these defendants know full well that Harry Melsha 
wasn't too wel’ excited about th? thing and it wasn't 
as voluntary from Mr. Melsh's point of view? 

If they wanted to make so sure that everybody 
contributing did so voluntarily, why didn't they call 
Melsha in and say, “Harry, listen. Apparently, you've 
got a problem with this thing. Forget about it. From 
now on you don't have to contribute because, obviously, 
you don't want to go along with this thing.” 

Did they do that? No. 

Harry Melsha continued to contribute. Harry 
Melsha continued to pay the money back and even though 


they knew full well -- all three of these men had to 
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know by his letter that Melsha did not like this thing f— 


4. 
“ 


ri 


and wasn't going along voluntarily. So, even though 


they knew it was involuntary for Melsha, this letter 


5 screened it out to them. They didn't let Harry 


letter. And then it's wry interesting that Mr. Cliffor 


says to Robert Dowd after this cross-examination takes 


6 Melsha off the hook, did they? 
7 He continued to contribute. 1971, 1972, 1973, 
g 1974. They wanted the money. They didn't want the 
9 voluntary participation. 
10 Now, it's very interesting, and I submit to ly 
1 | you, it's very revealing to note how these defendants : 
12 after they lied to Langdon in February of ‘71, | a 
13 | the fact that they fooled Langdon, and turned that into 
14 | the fact that Langdon approves. 
15 And as we discussed earlier, remember, that 
" George Barrie and Robert Dowd are summoned to Clifford' 
7 I of’ .co right after Langdon shows up. And they are 
18 | cross-examined about this anonymous letter. Barrie, 
19 about the stamps, and Robert Dowd, about who wrote the 
20 letter. Even though they knew that Melsha wrote the 

| 

| 


place, he says, “By the way, the Controller's repre- 


sentative discussed this letter with us. And it's O.K. 


He found it acceptable." 
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Pane 159%, ‘Ir. Robert Dowd's testimony. 
," meaning Mr. Clifford, "went on to tell 
me hov he had discussed the matter with either 


% ‘ 


Mz. Van liorn.’ 
That's Charles Van Ilorn, Langdon's boss. 
“We went on to tell me how he had discussed the 
matter with either Mr. Van Horn or somebody in 


Mr. Van Iiorn's office, and that the method we use for 


the club was acceptable to the Controller's Office." 


They lied to Langdon. He's deceived. They take 


that deception and turn it into approval. 
Beautiful. 


(Continued on next page.) 
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2 MR. KATZBERG: (continued) The defendants are 
able to vse Langdon's visit for their own advantage 


4 now. Based on Mr. Clifford's misrevresentation and 


They take the 


denials, they turned lead into gold. 
fact that they lied to Langdon and that he was fooled, 
and based on those false things, they say, Langdon 
8 and the controller approved. Very clever. Very cleve 
indeed. 
But, ladies and gentlemen, this is not the onl 
example of how the defendants very cleverly are able 
to turn a liability into an asset, to turn something 
bad into something good. 


Remember, when 1. :ey met with Langdon they said, 


this is a totally voluntary system. 


For example, Mr. Travers, he didn‘t want to 


participate. So he's not in. They turned Travers' 


refusal into an asset, when really it was nothing 


19 more than a liability, because Travers said, "I don't 
20 want to have anything to do with it. | 
21 "Listen, I don't want to have anything to do | 
22 with it at all. It's your problem. I don't like it. 
23 I won't touch it.” 

24 That's an obvious sign, is it. not, that some~ 

25 body -- at least this thing isn't too good. Even after 


BA 


160 


Summation-Katzberg 4908 
this somebcdy was told that it was supposed to be 
legal. Travers i:as nothing to do with it. 

What did they do? They take this obvious 
example that no lesser person than Travers thinks the 


thing is no good and they turn it into an example of 


how voluntary it is. That his retusal shows 7 


ness rather than refusal, showing an obviously wrong 
that this system was. 

No, ladies and gentlemen, these are not naive 
men. ‘These are not unsopliisticated men. They are 
quite skillful at turning things around, at shading 
things just a little, changing the enphasis and making 
something which is an obvious sign that something is 
very wrong into an example that things are terrific. 

That is not to say, of course, that Mr. Cliffor 
was not angry a* ir. Travers for not going alorg. 
Because when Mr. Dowd -- vou recall Dowd said to 
Travers, "I'n going to report this to Pat." 

When Travers said, "No," he said, "I'm going 
to have to report this co Pat and Pat isn't going to 
like it." 

And .<ravers said, "Well, you know, do what you 
have to do.' 

Mr. Clifford, after finding out about Travers 


not participating, goes back to Travers and says, 
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“Marty, I've found out you're not going along with 
this thing. Idon't like it. I want you to know that 
and I want you to reconsider." 

So just because they were able to use Travers 
as an example -- a bad example of somebody, that this 
thing being voluntary, that doesn't mean that they 
weren't too thrilled with Martin Travers for not going 
on. Clifford was obviously put out about that. And 
just because they were able to deceive Langdon in this 
meeting, that doesn't mean that they weren't worried 
about any further iavestigation from «he contro..ler's 
office, or the controller finding out any more informa ion” 
about what was going on. They were quite worried 
indeed, 

That is why George Barrie and Robert Doud are 
summed to Clifford's office. 

Don't forget, they knew who wrote the letter. 
They know that Melsa wrote the letter. They knew it 
wasn't Doud. And it wasn't Doud or George Barrie. Bu 
they briny Doud and Barrie anyway and they cross-examine 
them about the letter. 


Why? Because they wanted the word to go out 


that this kind of insubordination, this writing of an | 


anonymous letter, telling the controller, téesling the 
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authorities what is going on, that this kind of insubar- 
dination is not going to be countenanced; that they 
don't like it and they won't tolerate it. 

That's why they bring Robert Doud down and tha 
why they bring George Barrie down. So the word goes 
out. 

How else can we explain Mr. Powell telling Mr. 
Brogan, right at the time Langdon shows up, to eliminate 
any references on the personnel records to the contribnp- 
tion increases. 

You recall Mr. Brogan's testimony about the 
asterisk, the little stars on those Visi cards, on the 
employment cards. You will recall that in early 1968 
Mr. Powell spoke to Mr. Brogan and said to him thathe 


wanted him to place some discreet notations on the 


personnel records to show the $1700 contribution increase 
to set them apart so that they would know which were 
the contribution increases. To use some discreet way 
of doing it. 

And you will recall that after being told to do 
that, Mr. Brogan spoke to his secretary, Mrs. Donovan, 
and Mrs. Donovan put the asterisk on the Visi cards. 

This is from Mr. Brogan, page 10ll. 


Brogan. 
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“Question: ‘What did Mr. Powell say?" 
This is January of 1968. 


“Answer: 


He told me I should keep some discre 
record in the personnel department, perhaps on the 
Visi records, regarding the individuals who received 


contribution increases. 


"Question: Now, did Mr. Powell give you anythihg 


at that time? 


"Answer: He gave me a list of the people who 


were receiving increases. 


"Question: Approximately how many names areon 


the list? 


"Answer: I think about 15 or 20," 


And then you will recall that Mrs. Donovan, as 


asterisk to the right of the contributions increase, | 


16 per Mr. Brogan's instructions, put the typewritten 
ail of them being $1700. And after the asterisks ail 


19 placed on there by Mrs. Donovan and Mr. Brogan's 

20 instructions, based on what Frank Powell told him, 

21 Mr. Brogan reported back to Frank Powell that it had 
22 been done. 

23 Question on page 1014. 

24 "Question: Did there come a time when you 

25 spoke to Mr. Powell subsequent to Mrs. Donovan placing 
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the asterisk on « record? 
“Answer: Y2s. 
"Question: What if anything did you tell him?" 


Answer by “Mr. Brogan. 


I told him that the record had been 


placing an asterisk to the right of the increase on 


' 
| 
noted as per his instructions and that we decidea on | 
| 


the Visi record." 


| 


| 


Ed Lancdon show: This is in 1968. And 


when Ed Langdon shows up in February of 1971 to 


investigate the allegations about the salary increases} 
| 
right at that time Frank lowell goes to Jazes Brogan 
j 


and tells him to eliminate the references to the salary 


increases on the Visi cards. 


Bottom of page 1015. 


"He" meaning Mr. Powell -- "he instructed me to} 
eliminate any reference on the records in the personne}. 


department of the political contributions. 


"Question: As es} of that, what if anything 


happened? | 
"Answer: The asterisks were erased. 
"Question: Subsequent to those asterisks being 
erased, did you inform anyone of that fact? 


| 
| 
| 
| 


"Answer: Yes, Mr. Powell, that it had been 
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acconplished." 


So just to be on the safe side, just in case 


Ed Lanydon decided to inspect some records, the asteri 


5 were erascd, 
6 Now, the Visi cards which bear those erasures, 
which Mrs. Donovan identified that day, as you will 


recall, and I think those Visi cards were passed among 


you when you saw som.. of those erasures. Those are in 


evidance. And yu might want to take a look at those 


erasures once again during your deliberations. Those 


12 erasures are silent but eloquent testimony that these 


13 defendants knew full well that they were sngaged in : 
14 an illegal activity; that those salary increases were | 
5 illegal. And even this clandestine reference to this : 
16 cryptic reference to little asterisks was too much and 
17 they dared not have it on their cards in case Langdon ! 
18 inspected them. Because they didn't want to be caught. | 
19 Bacause, ladies and gentlemen, you know full 

20 well that people who go around erasing records have 

21 something to hide. Otherwise, they don't engage in 

"2 that kind of activity. 

23 , So not only did they lie to Langdon, not only 


24 did they deny the truth to him, not only did they fool 


25 him, but they covered their tracks to make sure they 
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to break if you want to. 

MR. NAFTALIS: I thought we were going to finis 
with the Government today. 

THE COURT: I don't think it's appropriate. 

They want to stay for a while. 

Sure, go ahead. 

MR. KATZBERG: Okay. 

THE COURT: Go ahead. 

MR. KATZBERG: As we heard, the Arthur Chadwick 
system continued through 1971, through 1972, through 


1973 and into 1974. And you will recall that in Octob 
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would not get caught. 
Now, as you heard -- 
Your Honor, this might be an appropriate time 


of 1972, in order to fulfill a promise made some months 
back to make a large contribution to the Nassau County 
Republic Committee, Mr. Chadwick and Joe Steven caused 
three bank checks to be issued. 

Do you remember those three checks? Two for 
$2500 and one for $1000. The $1000 one went for Nixon, 
and one of the $2500 ones went for the Wachtler dinner +- 


the committee to elect Sol Wachtler. 


the $2500 check, went to Wachtler, and 135, the thousan 


And as Mr. Chadwick testified, Exhibit No. 133, | 
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2 dollar check, went to Nixon. The rally for -- the 


Nixon Rally. Those, of course, are in evidence for 


you to examine. 


Now, Mr. Casey -~ Thomas Casey confirms what 


5 

6 Arthur Chadwick told us about those bank ch3cks. Firs 

7 of all, that they were sent out in order to respond to 

8 an overdue contribution; that money had been promised 

9 and money had not been forthcoming. The event took 

10 place. The Nassau County Republicans still had not be@n & 

1 paid the money that they were promised. And so those 

12 bank checks were issued. 

+ You will recall that Mr. Clifford -- both Cliff rd 

14 ana Casey testified aimost exactly the same in this 

15 regard. Clifford received some complaint by a man nam d i 
i 

16 Sam Gerber at the Nassau County Republicans. This is | 

7 Casey testifying that Clifford received the money. : 

12 Where was the money that was promised to the 

19 Nassau Republicans? 

20 And he dispatches Tom Casey to find out about 

21 that late contribution. 

22 Page 1369. This is Mr. Casey's testimony. 

23 He -- meaning Mr. Clifford -- this was at a 

24 dinner at the Rainbow Room in the RCA Building, a 

25 political dinner. 


BA 168 


* 4916 
Summation-Katzberg 


"He" maaning Mr. Clifford, “told me that day he 
received a phone call from, I recall, Mr. Gerber, of 
the Nassau County Republican Committee, who asked him 
where the contribution was that had been promised to 
the Committee, and Mr. Clifford was upset by this 
because he did not like to receive this type of -- 
about receiving this phone call because it was in the 
nature of a dunning phone call and he asked me to chec 
where the contribution was and I responded by telling 
him -- I reninded him that I was no longer playing tha 
role in the contributions system and he said, ‘What's 
the difference? I am asking you to check on it anyhow.,)|'* 

I'm sorry. 

"I am asking you to check 

"So, I said I would." 

"Question: The contribution had been promised 
sometime ago; is that correct? 

“Answer: That is the impression that he was 
under and conveyed to me." 

Then, of course, we learned that Mr. Casey, when 
he checked on this, was told that bank checks had gona 


on -- had been used to make these contributions. 


(Continued on next page) 
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Shideick tol? Sir that. And he reposted that 


Clifford, thet bank checks were used. 
Paqea 1379, “r. Casey acain. 


that you reported 


6 bo eamversation whhh ty, Chadetek to Mr. Clifford, 


tel] the ladies and 


oontile: n we bye T7pye*8 HT ad ae tole Mr. Clifford? 


“Ancwer: It wos a few days later in Mr. 


Clifford'e 


nffice in “elville, I went to see him and 


13 teld hir To had investigate’? the matter of the payment 


14 to the "assan Pepublican Cornittee as he asked and 


15 that T had found the payrent was made and it was 

16 made by official checks. 

v7 "And "'r, Clifford became angry and asked me 

18 who had approved it. JT told him Mr. Chadwick told 
9 co tr, FL efan had. 

20 "Onestion: Whot if envthing did he say to that 
21 sir? 

22 “Answor: ‘Yon «> tejJl "Ir. Stefan to reverse 
23 it,' thet is te reverse the naymert of the official 
24 check. 

25 "T" «= meaning “r. Cesey -- “told him that it 
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was too late fer that, the checks had cleared, and 
he said, ‘“lell, T'n going to see that the bank is 
repaid.' 
“2 that,' I said, and 
have the fund pay back the 
money to the bank. ' 

“'what is the good of that,‘ I said, ‘when the 
Henk hag riade it available +. the participant now 
mm are going to co full circle and have it back to 

and he said he aidn't care.” 

as you recall, hased upor Mr. Clifford's 
oreers, the club menmocrs naid beck the bank with the 
noney they cot From the hank, plus interest. 

And, as you will recall, the records of the 
bank -- the bank's official records were altered, 
were reversed in order to change what that original 
entry was. 

néyor seentll Robert Dowd, the man who was 
orlered .o shang? the antry, told us that he changed 
the entry on ‘nstructions to make it look like a loan. 

Page 1639. 

‘Ouesticn: Now, with respect to the revised 
entry, the entry you testified to was revised, will 


you tell us what sind of barking transaction was 
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reflected by the revised entry. 

“Answer: By Robert Dowd. 

“The revised entry was a repayment of the funds 
treating it like a loan." ‘ 

Now, ladies and gentlemen, the Government does 
not contend that the issuance of these three bank 
checks was part of this conspiracy that was hatched 
here, part of the usual system. Ouite the opposite: 
This was a direct bank contribution. The system was 
a subterfuge to make indirect bank contributions. 

But what is very revealing, and why I am bringing this 
to your attention is not so much what was done with 
the checks themselves, but what was done after Mr. 
Clifford finds out that the checks went out. That 

is very revealing. Secause it shows how everything 
that was done in this case was for appearances and 
was to make things look good, and that whate wr the 
reality was, that that didn't matter. 

Now, how was this matter handled? It was 
handled in two ways; first, they changed the recoras 
of the bark to make this contribution look like a 
loan; to hide the fact that a bank cueck went out to 
make a political contribution, they turned it into 


a loan. 
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Secondly. what they did was to have the club 
members repay the bank, Those are the two things. 

fhe first question we should ask ourselves 
is, why change the bank records to make the thing 
loc like a loan. Who applied for this loan? bid 
they fill out any loan application forms here? Was 
any collateral posted forthis loan? Who was the 
borrower of this loan? “tho is the lender of this 
loan? 

Nobody. This was a false entry intended once 
again to do nothing but to hide what really went on; 
to mask the truth, to coverit up. Recause the true 
entry on the bank's books would have been bank checks 
sent as political contributions in error. That's 
what a real entry wovld have been. 

But no, they put down a phony loan instead. 

The second commonsense question we should ask 
ourselves about the handling of these bank checks 
is, if these monies were mistakenly sent as political 
contributions, which they were -~- they woren't in 
the habit of being out in front with these contri- 
butions. Why didn't they go back to the Nassau 
County Republicans and say, "We made a mistake. We 


made a mistake. Could you give us our checks back." 
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They didn't even think of doing that, ladies 


and gentlemen, because tak'ng that logical and ob- 


vious step simply wasn't in the scheme of this thing. 


It never entered Mr. Clifford's mind. Instead, Mr. 


Clifford said to Mr. Casey, “I = going to have the 


fund pav the money back to the bank." 
Now, since the bank gave the money to the 


contributors to make the contributions in the first 


place, this bank was paying itself back. I mean, 


what sense did that make? 


And when Nr. Casey confronted Mr. Clifford 


13 
with the obvious ridiculousness of giving somebody 


money to pay you back for money that you laid out -- 


8 you're paying yourself back. 

- When Casey confronted Clifford with the obviou 

¥ dillogic of that situation, what does Clifford say? 

” He says he did not care. | 
° Now, once again, Pat Clifford is not a naive | 
20 or unsophisticated man. He made his name in business 

a deals a lot more sophisticated and complex and diffi- 

sig cult than this one. That is for sure. And he must 

- have realized fuil well that what he was doing here, 

“ having the bank pay itself back, made no sense at 

% all, either logically or from a business point of view. 
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But as 2c told Tom Casey, he didn't care 

about such things. Just as with every other aspect 
of these contributions and these manipulations ané 
tnese funds, what was done and all they cared about 
vas low it looke’?. ‘That's all that mattered. and 
entering a phony loan on the bank's books and having 
the bank pay itself its own money back as both the 
borrower and the lender of a loan which never took 
nNlace, that's a small price indeed to make sure that 
things look all right. 

And as we heard, ladies and gentlemen, contri- 
butions from 1973 into the spring of 1974, when 
articles were in the newspapers about the contribu- 
tion systems at the banks and the grand jury in¢esti- 
cation ‘ocrdran. 

Now, at this tire, the spring of 1974, David 
Dowd was -- who was the president of the Nassau Trust 
Company and working for him at that time was Tom Casey 
Ane you will recall Mr. Casev's testimony with respect 
to the date in early 1974 wien he walked into Dave 
Dowd's office at the Nassau Trust Compan y, and David 
Dowd was on the phone. You recall that Mr. Casey 
told us that he stayed there for a while. Mr. Dowd 


finished the conversation. And then Mr. Powd related 
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2 to Mr. Casey the conversation that he hai just had. 


Page 1388 of Mr. Casey's testimony. This is 


Mr. Casey. 


“Tt walked in his office on other bank business 


was on the telephone. 


7 “Question: Excuse me. When you say he -~- 


"Answer: Mr. David Dowd. 


9 "Question: Go ahead. 


10 “answer: Ané finishing up a conversation when 


WW he told me he had just been talking to P. J., who 


12 rt understood to be Mr. Clifford. And he told me that 
13 Mr. Clifford was vncerned about the investigation 

14 of Security National's political contributions. 

is : “And Mr. Dowd said quote I hope those old 

16 reccrds have been disposed of." End of quote. 

v7 “and Mr. Clifford said: ‘Don't worry, that | 
18 has been taken care of.'" | 
9 then we heard from Mr. Chadwick that after he 
20 was subpoenaed some months later, he only produced 

21 his '74 records. Not his old records. 

22 Ladies and gentlemen, most of Chadwick's old 


23 records nonetheless are here for you to examine and 
24 for you to look at. And you can see for yourselves 


25 ' how important these records are to this case. 
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tow, the dcfendants will no doubt argue, well, 
you know, they didn't say Chadwick's records. They 
must have been talking about something else. 

Well, it's possible that they were talking 
about somebody's collection of old Russ Columbo's 
records or something else. But you can draw your 
own conclusions as to that and make your own intelli- 
gent reference and inferences from the records. 

Take a look at those records. They are not 
old Russ Columbo's records. They are Chadwick's 
records. Exhibit 81, I believe. 

I'm sorry. 84 through 121. 

You can take a lock at them in the jury room 
when you are deliberating in this case and I am 
sure they will be most interesting indeed. 

The defense will also point out, no doubt, and 
they spent some time at this during the cross-exam- 
ination of Mr. Chadwick, I believe, that there is no 
direct proof linking the failure of Chadwick to pro- 
duce these old records in the Grand Jury when requeste 
to any of these defendants. And that is absolutely 


right. There is no direct proof linking those two 


events. 


But I submit to you that your common sense 
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tells you, and vour own common sense tells you that 


you can draw that inference for yourself without in- 


direct testimony just as when you are sitting in a 


room and having walked into that room and it was a 
sunny day out, and then somebody walks into that 
rocm with an umbrella sopping wet, and shaking rain 
all over himself, you can pretty well deduce without 
sticking vour head out of the window and getting wet 


yourself that it's raining out. 


L.byLewid! (Continued on next page.) 
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13 
14 


15 


hy oe ome, 


16 


2 


20 


21 


22 


23 


24 
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MR, KATAZR' VG: The same kind of logical in- 
ference can be made here, 

iow, what I would like to do at this point 
is to go over the indictment itself. 

The indictment contains 13 separate counts, 
and I would like to relate some of the facts that we 
have already gone over and some of the specific 
exhibits in evidence, which are very important, to the 
charges in the indictment. 

Your Honor, do I have timefor that? 

Now, count number one: Count number one is 
a conspiracy charge, and count number one charges 
the three defendants with conspiring between them 
selves and with others to cause the Security National 
Bank to make in excess of £200,000 in illegal con- 
tributions. 

You can see from the chart, which begins in 
"63, that the gross total was about $293,000. The 
indictment charges in excess of $209,900 in illegal 
contributions from '67 through '74, 

You will notice, as the agent estified, the 
chart only begsin in ‘68. it was -=- that was the 
first full year of the operation of this system, 


‘lov, as I said, count number one is a conspirac 
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charge, that these men conspired to have the bank 


make these illegal contributions. 


Pp Now, you might recall Mr. Ryan's opening on 


behalf of Mr. Powell when he said, “This is a con- 


spiracy case.” 


And he started saying about, you knaw, all 


7 

3 different things about a conspiracy. See, the defense 
5 wants you to believe that a consyiracy can only be 

10 hatcned by people with long, handlebar waxed mus~- 

1 taches, wearing trench coats, huddling over someplace 
12 in a dark alley or discussing things in men's 1ooms 


can only be hatched by Russian 


or a conspiracy 
spies. That is not the case. 
As the judge will charge you, conspiracy is 


nothing more than the legal word for an agreement 


16 

17 between two or more people to do something which 

18 the law forbids, and one person taking one step, 

19 one overt act, doing one thing that accomplishes the 
20 nd of the conspiracy. That's all. That's what a 

21 conspiracy is, as the judge will charge you. 

2 So, as Mr. Conn said, you will see no evidence 
3 of any money passing hands in bathrooms here, you 
1 will see no conspiratorial conversations in bath- 

2s rooms. Of course not, we never said there'd be any 
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testimony or facts about conversations in bathrooms. 
We're not dealing with washroom attendants here. 

This is a conspiracy hatched in the executive suite 

by businessmen, by executives. 

This is not the kind of conspiracy that will 
take place in back alleys between Russian spies or 
people wearing trench coats huddling over. So the 
fact that the word is conspiracy, listen to the 
judge's definition of conspiracy and you will see what 
that is, that that's an agreement to do something 
illegal. 

And, of course, Mr. Clifford, Mr. Dowd and 
Mr. Powell are charged with conspiring, being members 
of this agreement to do something illegal, to make 
political contributions -~- to have the bank make 
political contributions. And there is no question 
that these three men entered into an agreement to have 

the bank make political contributions. There is no 
question about that at all. 

Mr. Clifford and Mr. Dowd by their own testimon 
started this thing. They had to do it in the 
first place. Mr. Powell was brought in originally 
to watch the money. That was his job, that was his 


job in this plan, in this arrangement, and to supervis 
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Jacoh. 


Mrs. 


Mr. Dowd was to supervise the day-to-day 


a operations, make sure the money came in, where it was 
5 going out, tell "irs. Jaeger who to write checks to. 
Mr, Clifford, “ir. Dowd and Mr. Powell, the 


three of them together were responsible for deciding 


where the money was going. 


Mr. Powell and Mr. Dowd, it was part of this 


this agreement, that they would intro- 


arrangenent, 


duce the officers into this agreement. And, of course 
we heard the testimony of all the officers that 


wereintroduced, prin -pally by ir. Dowd and 


Mr. Powell. 


That was also part of their job in this 


agreement. 


Mr. Powell and Mr. Clifford also had another 


7 
18 job and thatwas to finesse these increases past the | 
19 bord of directors without the board knowing. As 
20 you recall, “ir. Powell was the secretary to the 
21 board, “ir. Clifford was chairman of the boaru, and 
- 22 they were responsible for making the presentations 
baad 23 to the board of the increases, so it was their 
24 part, it was also the function that they gerved in 
25 this acreement, in this plan, in this scheme, in this 
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conspiracy to handle the board of directors’ end of 
the thing, to make sure the raises went through, 

the board was never told, and things were kept 

quite on that front as well. 

And of course all of them had the responsibilit 
for handling any threats to the conspiracy, any danger 
that was posed to the existence, dangers such as 
the anonymous letter. That's why the three of them 
are there, because they are all in the thing together 
and they have all got to take care of it together, 
so they are all charged with the responsibility for 
what the indictment calls the concealment aspect 
of the conspiracy, hecause this indictment charges 
not only did these men mnspire to cause the bank 
to make these contributions, that it was also a part 
of that conspiracy that they would all take steps 
designed to prevent the disclosure of their 
activities. And that's what the erasing of the 
astericks was all about, that's what the conversation 
between Clifford and David Dowd about the old record 
is all about, and that's what the meeting with 
Mr. Langdon is all about, steps designed to prevent 
disclosure of their activities, 


Now, Mr. Cohn on behalf of his client, Mr. Dowd 
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has tried to make much of the fact that David Dowd 


left the bank and never sét foot in the bank after 


September 22nd, 1972. 


Well, there may be no question that Mr. Dowd 
never actually stepped in*o the bank after September 


1972, but that doesn't mean that he withdrew 


22nd, 
from the conspiracy. 
Listen to Judge Costantino's charae on 


withdrawal. That's a leqal jargon term, a technical 


term, when somebody can leav: a conspiracy. And 


listen to the Judge's charae when he tells you “h 


13 a person is deemed to be continued as part of a 

14 conspiracy unless and until he takes affirmative 

15 action to disavow or defeat the purpose of the con- 

16 spiracy, and that mere sessation of activity -- 

17 "R, COHN: If your Honor please, I have | 
18 listened to him charge the law twice now, and I have 
19 contained myself, but this is totally improper and 

20 I ask that he be restrained from doing this. 

21 TUE COURT: I will let them -- I will tell 

22 them in my charge, but I don’t think you have a right 
23 to paraphrase whatever the Court might say. 

24 All right. 

25 MR. KATZ2BERG: Now, certainly Mr. Dowd may 


BA 18% 


Katzberg 4932 


have left it back. He did not leave the conspiracy, 
especially the concealment phase of the conspiracy. 
For example, the telephone conversation 
between Mr. Clifford and Mr. Dowd talking about the 
old records. Clearly these were conversations in 
furtherance of the concealment aspect, because even 
though Mr. Dowd was not technically an employee of 
the Security National Bank, if these people, if 
the club, if the system were to become public know- 
ledge, Mr. Dowd was in just as much trouble as 
Mr. Clifford. 
So even though he was not at the bank he just 
-- he had just as much to concern himself with. 
And that's why there was that conversation in ‘74, 


which is obviously part of the conspiracy. 


You will also remember Mr. Dutra's testimony. 


Mr. Dutra told you that in 1974 when he was quoted 

in that Newsday article, having admitted that raises 
were given for contributions, he got a phone call 
from Mr. Dowd, who at that time was working at the 
Nassau Trust Company, and in that phone call Mr. Dowd 
said to ‘Mr. Dutra, “sou shouldn't be talking to the 
newspapers." 


That's also part of the concealment phase of 
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this conspiracy, which Mr.Dowd took part in. 


You will also recall that Mr. Dutra told 


you in 1975, ju t prior to Mr, Dutra appearing in 


the Grand Jury, Mr. Dutra called Mr. Dowd and 

Mr. Dowd told him at that: time "Well, you know, 
raises weren't given for political contributions, 
raises were given to these men for extra work that 
they were doing." 
Obviously Mr. Dowd wanted Mr, Putra to say that 

a 

That's also part of Mr. Dowd's continuing participa- 
tion in the concealment phace of this conspiracy, 
even though he did it from the offices of his bank and 


not the Security National Bank, 


14 

- Mr. Powell made the same argument and has 

* tried to make the same argument, withdrawal, that 

e in May of 1972 when reaching the retirement age he 
- was no longer an officer, he withdrev, stopped 

” making his contributions, No question that Frank 

‘a Powell stopped making contributions after that time. 
" But that wasn't his only role in this matter. 

- Mr.Powell continued to he secretary to the board of 
‘i directors, continueu to be a director and continued 
" to be responsible along with Mr. Clifford and Mr. Broga 


and for presenting the salary raises to the board 


BA 185 


Hatebergq 


2 of directors for tioair anvroval. | 


- : And there is no question, and even after | 
4 Mr. Powell was a consultant, from 1972 throvjh 1974, 
‘ new pocople were brought into the club, new people 
6 aot salary raises, and !tr. Powell was still 
7 handling his end from there as well, So there is 
8 no question about that -- obviously Mr. Powell knew 
9 the contributions were continuing to be made, and that 
10 the very peopie he intreduced in 1967, 1968, 1969 
W and 1970 were still making contributions. 
12 So Mr. Powell stayed with this thing since 
13 after the time he became a consultant. 
14 Now, after the first count in the indictment, 
15 the conspiracy count, the indictment charges 7 
16 number of overt acts in furtherance of the conspiracy 
7 and the Judge will charge you about overt acts. 
18 But a number of the overt acts that are 
la charged are the introduction by either Mr. Dowd or 
: 20 Mr. Powell or Mr. Clifford of various officers santo 
; 21 the contributions organizations. 
P 
3 22 Now, aftcr the conspiracy count, count 
f 23 number two alleges the first of what the law calls 
24 substantive violations, It's one violation to 


conspire to «: something, '='3 another violation to 
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actually do it. 
gal 


And count number one charges the first ille 


Mr. Clifford 


and it charges the bank, 


contribution, 


and Mr. Powell with the contributions to the Nixon 


Rally in October of 197. 
THF COURT: We'll have a short recess. 


MR, KATZBERG: Thank you, your Honor. 


(Continued on the next page.) 
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Now, you vill recall that this was one of the 
bank checks that was issued and that Mr. Clifford had 
the bank paid back fer it through the contributors. 
If you look at Exhibit 135, this is a check made 
payable to the 1970 Journal -- it's October of ‘72. 
Mr. Chadwick testified that this was the check that 
was sent to the Nassau County Republicans, and you 
can see the endorsement on the back, “Nassau County 
Republican Committec," for the Nixon rally. 

Now, 4£ we also look at Mr. Chadwick's records 
themselves, we will sce that. $1,009 contribution 
s- flected. Do you recall that Mr. Chadwick has a 
lot of records? And one of his records was called 
the daily log. It is Exhibit 86. And I think you 
will find this to be a very interesting exhibit as 
well. This is where Chadwick lists day by day 
contribution by contribution, amount by amount. It's 
a daily running record of every contribution from 
the time Chadwick took over. 

Now, if we look at page 22 of Arthur Chadwick' 
daily log we can see third fron the bottom, 10/23, 
Nassau County Republicans, Mixon Rally, $1,000. 
My finger is right over here, “Nassau County Nixon 


Rally." 
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Mr. Chacwick testified that that check, Exhibi 


135, was the check that paid for this. So that ob- 
viously, since this ir a bank check, there is obviously 
no question that the Security National Bank, which 


is charged in count two for making a contribution 


to the Nixon Rally, is guilty of count two. No 
question in the world. 
And not only is the Security National Bank 
charged as making the contribution in count two to 
the Nixon Rally, Mr. Clifford and Mr. Powell are 


likewise charged as consenting to and causing the 


bank to make the contribution. Now, there is no 


“ question that, as Mr. Casey testified, that Mr. 
5 Dutra testified, the three people responsible for | 
¢ deciding what they called major requests -- do you | 
" remember that, $500 or more, or if it was for some : 
aa big shot or something, the major requests -- they | 
19 were Mr. Clifford, Mr. Dowd and Mr. Powell. And 

20 you recall that Mr. Casey testified that Mr. Powell 

21 continued in this role, although in a diminished 

22 capacity, through 1972. 

23 So obviously this was the kind of ee ee 

a4 approved by Clifford and b well. 

* Now, I'll be the first one to admit that there 
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ic no direct evidence, as there is with some of the 
other counts, that Mr. Clifford specifically said 
“Let's pay $1,000 to Nixon,” or that Mr. Powell 
snecifically said “Let's pay $1,000 to Nixon.” But, 
ladies and aentlemen, they are charged with consent~- 
ing and causing, and there is no question that these 
men caused the system which generated that contri- 
bution, anc there is no question that when Ir. 
Clifford found out about the contribution and had 
the contribution system paying the bank to take back 
money to itself, he was obviously consenting to that 
contribution being made. So both Mr. Clifford and 
Mr. Powell as well as the hank, obviously, are 
guilty under count two. 

Now, count three of the indictment charges 
another specific illegal contribution by the bank, 
and that is in January of ..973 Mr. Clifford and Mr. 
Powell consented to and caused the bank to make a 
contribution to the Roncallo fer Congress Committee, 
and that the bank made that contribution. 

‘low, there is no question, ladies and gentie- 
mon, that that contribution was actually made. 

Again if we look at Mr. Chadwick's records, page 24 


of his daily log -- that's why these records are so 
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important -- the very top of page 24, "Prie: “of 
Angelo Roncallo, 9/11/72," and he lists the **tcers 
whose individual ecks comprised the $1,000. It was 
paid on 1/10/73, while the request was in September . 
It wasn't paid until January of '73. And it was 
$1,000, “Priends of Angelo Roncallo R,* Mr. Chadwick 
said meaning Republican, running for Congress. So 


there is no question that that contribution was made 


as charged in count three. 

The checks which comprised that contribution, 
a number of those checks are here for us to see, and 
they are contained in Exhibit 176-A. We have $200 
from George Morse for Friends of Angelo Roncallo, 
$100 from Mr. Nickerson, Mr. Sly and Mr. Merolla. 
And you will notice that their names are listed by 
Chadwick rext to the Rencallo contribution. 

Each of these men testified that he got a 
contributions increase, out of which he made these 
contributions. So there is no question that this 
money, this bank money was used indirectly, given 
to the officers to be given back in this form to 
make the contribution to Ragelo Roncallo, a charge4 l 


in count three. No question about it in the world . 
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no question that the bank 


So that there is 


is guilty of making that contribution chargeé in count 


three. 


Now again with respect to tne individuals named 


as consnnting to and ceusing that contribution, again 


the charge is Mr. Clifford and ‘ir. Powell, and again 


this is a thousand-dollar contribution, one of the 


major requests. This is a Congressional campaign, 


an? again ~fiie there is no snecific evidence ~~ and | 


I'd be the srst one to admit that -- that Mr. A says 


"Make: %°.4 thousand-dollar ontribu- 


"Pat CLLif fs aid 
tion, “and there is no ?icect ¢ idence of that, 4s 


the Judge will charce you under Section 2, and as a 


co-conspirator 


MR. COUN: Your Honor, again I object to what 


you are going to charge then. 


mys COURT: I will cherge according to the 


section mentioned in this count. 21 right, I will 


charge then aidina and obetting. That's for the Court 


Go ahead. 


WR, KATZBERG: Now, that brings us to count 


ank and Mr. clifford 


four, 23nd count four charges the b 


with making a contribution to the Wydler for Congress 


a $200 contribution. and as we can see in 
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Fxhibit 177-A, there is a $200 check to the Congress~ 

ional Club endorsed hy Citizens for the Reelection 
‘ 

ery 

- 4 of John Wydler, April 5, 1974, by James Lamberton. 


Mr. Lamberton of course was a witness at this 


6 trial. Mr. Lamberton testified he got the salary 

7 raise after agreeing to contribute, and that tuis 

g check, and all the other checks introduced through 

9 Mr. Lamberton, was made pursuant to that arrangement. 


So there is no question that the $200 contribution 
was actually made. 
In fact Mr. Chadwick's 1974 record bears that 
13 out as well. "April, $200 Congressional Club.” 


14 It's Exhibit 85 in evidence, Mr. Chadwick's records 


15 for 1974. | 
16 So based on Chadwick's record of the contri- | 
7 bution to the Congressional Club, and based on the 

18 $200 check, here is the Congressional Club entry 

19 from Chadwick, and based on the $200 check, there 

20 is no question that the bank made this contribution 

21 to it. 


(Contiised on next page.) 
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2 MP. “ATZ2PTPRG: (continued) Mr. Ciifford in 
ns 3] 1974 was sometimes in charge and overall in charge of 

na ' the contributions organization. And, again, while there 
. is no direct evidenca that Clifford said, “Pay Weidler 
the $200 --" and the Judge will instruct you on the law - 
’ and there Mr. Clifford's culpability will cover that 
. point as well. 
¥ Court 5 charges between September and December 
= of 1972, Mr. Clifford and Mr. Fowell consented to and 
" caused the bank to make another political contribution 
This one to the Suffolk County Republican Committee 
3 between those dates. 
4 Now, again, if you look at Mr. Chadwick's daily 
1S log, Exhibit No. 81 -- I am sorry, Exhibit No. 86, we 
6 can see that that contribution is reflected there as 
" well. In two separate payments. 
” Suffolk County Republican Committee, September, 
” $700. DJD.:' David J. Dowd. 
20 And page number 22, Suffolk County Republican 
21 Conmittes, twenty two hundred for a total of twenty 
#2 nine hundred dollars. And that was 11/3. 

; - So there's no question that the Suffolk County 
” Republicon Committee received almost $3000 at the time 
25 


charged in the indictment. 
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And if we take a look at the bank checks -- 
I’m sorry -- take a look at the individual checks 


i 
contained in Exhibit 178A, we will see the same familia. 


faces, the same familiar checks. We get to know their 


checkbooks already. 


eee eee 
ac waee heel 
he 


ah 
peo 


i” 
2 


Skokie Seek 


Mr. Brogan, Mr. Brooks, Mr. Dickerson. Two 


~ 
” 


from Dickerson. Mr. Merolla for two hundred. Mr. 


9 for a hundred. Gargano for a hundred. 


heageess 
mits 


Each and everyone of these men whose checks 


contained in this exhibit wrote the chock pursuant 


DR Te on a 
Pl ote se eS 


Bein. eo ees 


Sate 


the system after being given a raise. There's no 


question that the bank made this political contributio 


14 that is reflected by the checks and by Chadwick's : 
15 records. And there is 10 question also with respect : 
16 to these contributions that Mr. Clifford and Mr. Powel. : 
17 consented to and caused this contribution under the 
18 law. 
19 Now, Count Number 6 charges another contributio | 
20 to the Suffolk County Republicans. Again, the same | 
2) thing shown in Chadwick's records. The checks, all of | 
22 them, you can look at them. Suffolk County Republican 

23 Committee and the dates in esneusen so there is no 

24 question that the Security National Bank made the 

25 same contribution as charged in Count 6. Mr. Clifford 
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is chargéd as causing that concribution. 

And the Judge will instruct you that he, too, 
is liable for that contribution as well. 

Now, Count 7 similarly charges another large 
contribution to the Nassau County Republicans. Again, 
Chadwick's 1974 records show that contribution. The 
same checks from the same officers. 

Vandermark, Dickerson and the rest of them. 
They are all available. They al’ made their checks 
out of the bank money that was given them specifically 
for the purpose. So that there is no question that 
the bank made these contributions as is charged in 
Count 7. 

Chadwick's records showing its '74 records and the 
checks show it 

Now, Count 8 charges that between February and 
March of 1974 there was a contribution to the Beame 
Birthday Committee in connection with Beame's mayor. .1t 
campaign in 1973. 

Now again, the bank is charged with waking the 
contribution. And Mr. Clifford is charged with con- 
senting to and causing the contribution to be made. 

And if we look at Mr. Chadwick's records, we 


will see it's Exhibit No. 85, which is the 1974 we: 
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2 that on two occasions, in March of 1974 money was giveh 
to the Beame campaign, the Beame Birthday Committee, 


$500. 


5 March -- Beame Rirthday Committee, $2000 for a 


total of $2500. These two entries right here on 


Chadwick's records. $2,500 to Abe Beame. 


There is no question that that money went to 


Chadwick's records. 


Mr. Beame. 


Of course, like every other Count, the checks 


are available as well. 


Mause, Doud, Pasczzi, Hart, Fox, Sligh, Lamber 


13 the whole same crew. All of their checks, all of thes 
14 people reimbursed, all of these people were compensate 
15 through salary increases. No question that bank money 
16 was used to mike these contributions. 

7 And, ladies and gentlemen, in this particular 

18 count there is also no question that the Beame contribu- 
19 tion was caused -- direct proof caused by Pat Clifford 
20 Exhibit No. 110, a letter to Mr. Clifford on the 

21 stationery of Citizens for Reame Finance Committee. 

22 "Dear tr. Clifford: 

23 "Thank you for attending tl.e cocktail party at 
24 Abraham Feinberg's apartment. last night. 

25 “We groatly appreciate your pledge of 20 ticket 
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to che ‘Beame Birthday Celebration'." 


3 he Snwteation describing the event will follow 
ans + shortly. 
5 "Please make your $5000 personal check payable 
6 | ul ‘same Birthday Committee’. A respond envelope is 
: énc.° sed. 
8 “Thanks again." 
9 And it's signed by Arlene Wolf for Irving 
10 | Goldman, Beame Birthday Committee. 
VW So there is no question, Exhibit 110 shows us 
12 that Pat Clifford consented to and caused the contribu 
i3 tion to Abe Beame as the evidence shows. 
14 THE COURT: Excuse me. 
15 Do you mind staying un il six or would you want 
16 to recess now? 
17 You might be able to finish by six. 
138 MR. KATZBERG: No, I will not. 
19 THE COURT: You cannot finish by six? 
20 MR. KATZBERG: No, I will not. 
21 JUROR NO. 4: I think we ough: to go home. 
22 MR. KATZBERG: We will not finish. 
23 JUROR NO. 4: Let's try to get home by §:00 
24 o'clock. 
25 THE COURT: Do you want to go home now? | 
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JUROR NO. 4: Yes. 


THE COURT: All right. We will recess. We wil 


recess until tomorrow morning at 10:00 o'clock. We 


will try to start right on time if we can. 

Don't discuss the case. Keep an open mind. 
Report back to the courtroom. 

(Whereupon the jury left the courtrocm.) 

MR. COHN: Your Honor, I move on behal. of Dave 
Dowd for a mistrial on the statements made by Mr. 
Katzberg in the summation concerning David Dowd's 
alleged involvement in destruction of records. 

evidence in the cuse does not warrant the 
inference that he drew to the jury. Mr. Katzberg knows, 
3ed upon his investigation, based upon his disclosures 

made in the trial ard based upon disclosures made in 
conferences with your Honor, particularly with counsel 
for the witness Chadwich, that none of these defendant 
were involved at all ii: deterring Mr. Chadwick from 
bringing his records to the Grand Jury. Mr. Katzberg 
knew this. He knew that the gentleman who was involve 
in this was a Mr. Steven, and notwithstanding the fact 
that he knew that, he drew inferences to the jury 
charging David Dowd and Mr. Clifford with being involv 


in the failure of Mr. Chadwick to produce records befor 
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2 the Grand Jury. 

oa 3 This is the grossest form of prosecutorial 

al ‘ misconduct, when a pri secutor knows the fact to be one 
; thing and deliberately argucs and draws inference to a 
6 jury as to something ese. 
? Not only that, your honor, but with regard to the 
8 statements attributed ts David Dowd by Dutra, I submit ' 
9 that the Dutra testimony substantially showed no cuch Th, 
10 conversation. Mr. Dutra -- particularly with respect * 
" to the 1975 conversation, established that he had called 
12 Dowd for the purpose of obtaining Mr. Dowd's assistanc 
" in gett/ng a lawyer. 
14 With regard to the 197% conversation, I submit 
15 that again the inferences that were drawn by Mr. Katzberg 
16 in the testimony of Mr. Dutra are ungrossly unfair and 
v7 grossly prejudicial. 
18 And for these three reasons, your Honor, I 
9 respectfully move for a’mistrial. 
20 
‘ (Continued on next page’ 
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; } MR. MAFTALIS: our Honor, on behalf of’ Mr. 


Clifford, I 39in i hundred per cent in Mr. Cohen's 
’ Pe 2 


6pini2 
| remarks rejarding tne Prosecutor's misstatements and 
’ misrepresentations regarding Chadwick, which are nof only 
. as he said unsupported by the record, but totally con~ 
$ trary to the facts as Mr. Katzberg knows them. And tha 
fi is a gross violation of a Prosecutor's duty. 
B | In addition, I have four specific otk2r statements 


from Mr. Katz~ 


I want te call your Honor's attention 


berg's summation. 


First, ne stated in connection with Mr. Dowd 


with his grand jury 


talking to Mr. Dutra, in connection 


testimony, and he said that that was part of the con- 


Your Honor, that is a misstatement of fact. 


Because that occurred in 1975. And even the Governmen 


says that the conspiracy ended in 1974. 


And regarding Mr. Clifford, and also as -~ 


MR. PATTISON: Your Honor, as co =~ 


MR. NAFPTALIS: May I finish, please, Mr. Pattison. 


“ cealment phase of the conspircay. 


tion started, as I recall. 


MR. HAFTALIS: The indictment says it ended in 


December of 1974. This conversation occurs in July or 


| 


21 Regarding that, I would -- 
22 THN COURT: That's just about when the irvestigg- 


BA 202 


Aequst of 1975, And he told this jury that this was 
part of the concealuant phase of the conspiracy, and, 
therefore, attempts to link that in with Mr. Clifford 
and Tir. Powell. 

And I would say that I would move for a mistrial 
on that ground, 

In addition, your Honor, tir, Katzberg stated 
that a false entry was made on the books and records 
of the bank relating to those bank checks as part of 
a cover-up and a phony loan entry. That is a misstate- 
ment and contrary to the facts in this record. The 
record in this case shows that the -- that that entry 
was made by Mr. Robert Dowd. 

And if your lHionor will examine his testimuny, 
Robert -- not Lavid -- he regarded that as the correc=- 
tion of an error. Ile regarded that as perfectly -- a 
perfectly proper error. And he was instructed to make 
that entry by neither Mr. Powell, Mr. Clifford or Mr. 
Dowd. And he said that that was a perfectly proper and 
honest bookkeeping entry. 

Yet, the Prosecutor here, after the only witness 
in the case who made the entry testifies to one thing, 
he tells: the jury that it was a false and fictitious 
entry to cover up. 


And I srould have to move for a mistrial on that 
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ground. 


2 ” ; 
In additicn, 1 would move for a mistrial on the 
3 j 
ground the Prosecutor used the word cover-up and said 
4 : : 
that these defendants were participating in a cover-up 
on a number of occasions. hat is a violaticn of a 
representation that. this Prosecutor has made to these 
7 Sao ? 
enfendaants on three separate occasions. He made this 
8 : ’ , 
representation, your Honor, in the pre-trial motion 
9 ‘ 
stage when we asked for a severance of the Nixon count 
10 on the arounds that there would he sene inflammatory 
n remarks arona the jury. We said, "I would never make 
V2 that kind of argument." 
3 And before \.i5s opening statement I got a repre= 
1 ; F - 
‘ sentation fren itr. Katzberg that he would make no such 
5 statement in his opening «+ during the course of this 
« trial. 
v | Tyo cr three @avs ago, IT calied Mr, Katzberg and 
8 asked him and said to him -- I wanted to put him on 
9 notice as ty his prior representations regarding -- 
20 especially the use of the words cover-up, that he would 
21 | not use it in this case. And he gave me his assurance 
a e- jis assurance that he, as a representative of the 
23 | United States, wovlen't use it. 
24 And he used it se wany times, I cou)dn't believe 
25 | it. 
| 
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LATEATLRG s “hat is not true, your ifonor. 


i we. 
.* 


“AYGALTS: That is true, Nr. Yatzbera. 


. 2 
3 em KATSPE: G2: Your conversation with mae -- 
<0 4 1, PANHIGAN: Just make your record. 
5 2 AFTALIS 2 Nav T..«# 
6 eR Canis Calin dom. 
7 rk, NAPTALIS: I think that -- 
5 vp. PAPPISON: That is a charge that I think | - 
9 should be ansverad., TI think he has a right to < | 
10 vay COUrT: Let him fini. the motion. | 
11 "E, MNAFTALIS: Your Woner, 7 ¥- a be happy to 
a sulmit an affidavit and so under oath -- 
13 | 137 COURT: You don't have to submét an affidavit. 
| 
14 You are areuing a motion. 
15 MR. NAPTALIS: ‘The final thing, your Honor, is 
16 I counted eleven separate occasions when Mr. Katzberg 
17 stated that either Mr. Powell, “Ir. Clifford or Nr. Dowd 
18 | had lied. Ue used the word “lied" in connection with 
| 19 ‘Nr. Langdon. There is an indication in this Circuit = 
; 20 United States against White, in which Judge Kaufman 
21 specifically admonished prosecutors that the use of the 
22 word “lying” and epithets like that that go with the 
: 23 words like cover-up are particularly 4nappropriate. 
24 And he did it on cleven separate occasions by 
25 my count. And I would move for a mistrial on that ground 
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| 
1 alone. ’ 
9 MR. RANNIGAN: I join in that. | 
3 THY T: It's a very dangerous word to use by 


a prosecutvr. But many times it's been attacked by 
the higher Courts that it is inflammatory in nature and 
should not be used because it gives a semblance right 


awav.~ It takes away from the jury exactly what they 


are supposed to determine, whether or not there is 


truthful testanony in the case. 


MR. BANNIGAN: Your Honor, I have particular -- 


TUE COURT. I can't disagree with you, but I 


don't know Lune -- 


MR. KATZBERG: I want the record to reflect -- 
MR. BANNIGAN: If you read right -- and I am mort 
familiar with the White case pecause unfortunately I 
was the prosecutor in that case. 
| 


THE COURT: That's what I said. You have to =~ 


MR. BANNIGAN: ‘The word was used once in that 


18 

19 case. And but for the fact that the evidence in that 

20 case was overwhelming -- 

21 Tin COURT: I think it was used in a much stronger 
2 context. 

23 HR. BANNIGAN: Hardly, your Honor. I said that 
24 you can draw an inference from the evidence that one of 


the main witnesses for the defense is lying. And it wa 
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a two witness case. It's wholly different than using 


it eleven times to say that Mr. Powell and Mr. Dowd 
lied in the Langdon meeting when they didn't say anythiag. 
That is a blatant misrepresentation of whet took place 
5 at that meeting. It's blatantly a misrepresentation 
and using the most inflammatcry languége possible. 


MR. KATZBERG: I want the record to reflect 


I was not -- throughout any of the summations ‘thus far 


raising my voice. My tone was even. My manner was even. 
I think that that is very important for the record to 
reflect that. 


Second cf all, we have a false statement charge 


here and a thousand one. We hav. two counts of that. 


Plus I think it's -- 


MR. PATTISON: Unli!« White. 


Plus I think it's more than a 


MR. KATZBERG: 


logical argument to make that these men through their 
silence added credibility to the misstatements and the 
mistruths that Mr. Clifford made that day. 

MR. PATTISON: Your Honor, may I also point out 
that unlike White and unlike some other cases which I 
know the Court is aware of, where the prosecutor charac 
terizes a particular witness that appeared before ‘“:hem 
as having lied to them, that is where the Court of Appe is 


‘ strikes hard. In this case where -- plus, in this type 
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ec which does not have anything to do with that 


y of a cas 
2 actual count -- In other words, a drug case ur somethin 
3 of that sort. But here we are trying a false statement 


case among other things. 


I mean it's clearly relevant. It's the guts of 


the case. 


It is not the guts of the case. 


MR. BANNIGAN: 


who didn't say a wor 


When you say that Powell and Dowd, 


9 at the meeting, or the -- OF the bank lied -- 


I don't believe you can find a 


MR. PATTISUN: 


quote where he said that. 


We can get it tomorrow. 


MR. RYAN: 


BANNIGAN: Where they lied? 


MR. 


14 MR. PATTISON: Supported the lie, yes. 


15 MR. RYAN: Your Honor, on behalf of the defendan 


16 Powell, I s\ove for a mistrial on the ground that the 


Prosecutor deliberately referred to Mr. Powell as par~- 


7 
18 ticipating in a cover-up, and particularly the Casey~ 
19 Dowd telephone conversation, which Mr. Powell had 
20 nothing to do with, and I think it's that reference int 
21 that Casey -- as he called it the Casey-Clifford tele- 
22 phone conversation. 

/ 23 THE COURT: He did say something about the Casey 
24 Clifford conversation. 
25 MR. RYAN: We went through this this morning and 
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your Wonor admonished him, but I want to make a record 


é on that. 
ie, ; Secondly, as I said before, when we even cpened 
tne . the trial -- and I've got it on the record, and I will 
. find the record, that Mr. Powell was not involved in th 
6 cover-up phase of this case. Then we went to trial. 
7 And then they came up with this business about the 
8 erasures on certain days. And I raised it as a surprise. 
9 And your Honor was kind enough to get some interview 
10 reports out. And now we are at the point that Powell 
nN is covering up and participating in the Casey~Dowd 
12 conversation. And he's going into the Chadwick business, 
13 where he didn't produce records. And we are going on 
14 and on ad infinitum. And at this point I respectfully 
15 move for a mistrial. | 
16 THE COURT: All right. 
7 MR. COHEN: I join in the mistrial application 
18 all the grounds stated by my brothers that I didn't 
19 mention in my application. 
20 TIF COURT: All right. But at the same time I 
21 listened to the arguments, and I don't think there are 
" 22 any statements thet have been made in which the Court 
23 should grant a mistrial. So I deny it. 
24 MR. BANNIGAN: I want to ask you to admonish Mr. 
25 Katzberg not to use the word "lie" in this case or the 
BA <09 


word “cover-up.” 


THE COURT: I wouldn't use it much more becavse f~ 


MR. KATZRERG: All right. 


MR. NAPTALIS: Or the word “cover-up.” 
MR. PATTISON: “Cover-up” i3 clearly proper. 


THE COURT: All right. 


MR. PATTISON: Your Ilonor, can we go over the 


w a> 


other topics before you recess? 


9 THE COURT: Not tonight. I am tired. 


MR, PATTISON: We are, too. 


11 MR. KATZBFERG: We have gone from 3:10 to 4:10. 


hour. Then we recessed. We went from -- 


wT; COURT: 3:30. 


Fro. <-@- 


KATZBERG: 


THIf COURT: I mean 4:30 to twenty minutes to six 


15 

16 MR. EKATZBERG: 4:25. That's an hour and ten 

17 minutes, which gives us about an hour. 

18 THE COURT: We will see whether you have the hou 
19 tomorrow. 

70 MR. PATTISON: Fifty minutes. 

21 MR. KATZRERG: As I say, we are going to need th 
22 hour. 

23 THF COURT: We will see. Be here at ten o'clock 
24 tomorrow. 

25 (Whereupon, an adjournment was taken to Tuesdya, 


May 11, 1972 at 10 o'clock a.m.) 
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THE COURT: All right, are you ready? 

MR. KATZBERG: I am ready. | 

THE COURT: All right, bring in the jury. 

MR. BANNIGAN: Your Honor, while we are waiting 
for the jury, there is someching I would ‘ks to put 
on the record. 

THE COURT: Yes. 

MR. BANNIGAN: Yesterday, at the close of the 
session, all counsel made 4 motion to -~ as you recall +- 

THE COURT: Yes. 

MR. BANNIGAN: I would like to supplement that 
motion by stating that on seven separate occasions 
yesterday Mr. Katzberg expressed his personal belief in 
the guilt of the bank and the other clients when he 
stated, "Obviously, the bank is guilty.” 

I take exception to that and renew my motion 
for a mistrial. 

MR. RYAN: I make the same motion with respect 
to Mr. Powell. 

MR. NAFTALIS: I join in that motion. 

MR. KATZBEKG: Thet isn't stating a personal 
belief. 


THE CCURT: I will deny it. 


MR. KATZBERG: Judge, I may have to spill over 


past one o'clock. 


1 THE COURT: All right. 


(Whereupon, the jury entered the courtroom.) 


3 THE COURT: Good morning. I didn'task you 


yesterday,but have any of you read anything about 
this case at all? That's yesterday andi today. 
6 JUROR NO. 7: I cart see you. 


7 THE COURT: I of” see you. 


All right, move at over here. 


My apologies for the delay. The reason that we 
have been delayed is because I had some school children 


in from Staten island, and which I hosted them, giving 


them a tour of the Court. And then I had naturalisza- 


tion proceedings, which I think is much more impres- 


14 sive and it does do something for them. 

15 It is my personal opinion that the old idea 
16 that a child should not go near a courthouse is 

17 absolutely wrong. It probably does them more good to 
18 come in and see whet a courtroom looks like, what a 
19 Judge looks like, what the chambers look like, so 

20 they get at least some idea that it is not all bad, 
21 and not only bad people are in court, but there are 
22 good people. There are things being done for people 
23 and they get a physical feeling, then, that justice 
24 is truly the edministration of human opinions with 
25 other people. So they meet various types of people 
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through the officers of the Court and the lawyers and 


2 go On. That's what I did this morning. 

3 It that has taken someof your time, I apologize 
4 for it. but I do think that I should perform that 

5 service. 

6 All right. ‘iow we are ready. 


MR. VATZBERG: tay I proceed, your Honor? 

Tlix COURT: Yes. 

MR. KATZBERG: Ladies and gentlemen, yesterday, 
we were recounting the charaes in the indictment. 

An! IT briefly just want to finish up wich the charges. 

Yesterday, we were at Count Yo. 4, the count 
that charges the bank and Mr. Clifford with the Beame 
Sirthday Committee contrilutions. And that's Exhibit 
No. 119, which is dircct evidence of Mr. Clifford 
consenting tc am causing the bank to make this contri- 
bution. 

The checks. We also looked at Mr. Chadwick's 
records of that contribution. 

Now, that brinos us to Count Nine, whicna charcges 
that in September of 1972 the Security ‘ational Bank 
made a political contribution in connection with the 
campaign to elect Bernard Myers to the ‘iew York Court 
of Appeals, and charges all three defencants with 


consenting to an@ causing that contribution. And as we | 
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heard from both Mr. Clifford and Mr. Casey, Mr. Clif- 
ford told Mr. Casey that he had promised a man by 


the name of lloward Ickie, Jr., that he would make a 


contribution to the Bernard Myers campaign, He told 
Mr. Casey to get $500 from the contribution organiza- 
tion and to send that money over to the Myers campaign. 


Now, Mr. Casey identified the checks involved 


in the Myer's contri» “ion. They are contained in 
Exhibit 180-A. 
And once again, the same individuals who 


were given money to make the contributions in the 


firet place, Mr. Dowd, Robert Dowd, Mr. Guttlein and 


Mr. McCabe. And these are the checks. And they are 


contained in that exhibit. 


15 And once again, Mr. Chadwick's daily logy, one of 
16 his records, the running record that he kept, reflects 
7 that contribution. 

18 And you will notice, as Mr. Chadwick told us, 

19 that there was 4 short pe:.od of time in late ‘72 

20 when he would put the initials of the people he spoke 
21 to about those contributions in the left-hand margin. 
at And you will notice that it says, September Contribution 
23 Committee To Elect Bernard Myers. It has the people 

24 who made the contribution. 200 from Robert Dowd, 100 
25 from Guttlein, 200 from McCabe. Those are the checks 
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that we just saw. And in the margin, the left-hand 
margin, are the initials, DD -- David Dowd. 

So we see that not only did Mr. Cliffc-- -- 
that there is direct proof not only from Mr. Clifford's 
own statements and Mr. Casey's testimony, that 
Mr. Clifford caused the Myer contribution to be 
made, but, Chadwick's records show that Dowd did 
as well. 

That brings us to the next count in the indict- 
ment, t> > Jast of the substantive counts. And that is 
another one of those bank checks. This is again a 
direct contribution by the Security National Jank to 
the Wachtler Dinner, 2500. 

Chadwick identified this exhibit, Exhibit 133, 
as the bank check that was issued to pay for the 
Wachtler Dinner. 

Nov, again Mr.Clifford and Mr. Dowd and Mr. Pcwe 
are charged along with the ‘ak -- the hank is charged 
with making the contiibution. And obviously, the bank 
made the contribution with the bank check, bank money. 

Now, Mr. Clifford and Mr. Dowd and Mr. Powell 


are charged with consenting and causing that contribu- 


tion. 


(Continued on next page.) 
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MR. KATZBERG: (continuing) Now, you will 
remembe> when Mr. Clifford took the stand I showed him 
Exhibit 115, part of Chadwick's records. And I showed 
him these, and it said, by PJC, meaning Mr. Clifford 
for campaign of Sol Wachtler, who is being groomed for 
the next State Attorney General. 

This is Sam Gerber. Remember, that Tom Casey | 
told us that Mr. Clifford told him that Sam Gerber who 
was the one who was calling him and asking why the 
contribution was late. 

Here is Cnsdwick's notation, Sam Gerber, Nassau 
County Republicans, per PJC, okay for Wachtler campaign. 
And even here is the telephone message which corrobora 
Casey completely, that Mr. Clifford -- Mr. C., yougot 
a call at 2:40 p.m. on 10/4 from Sam Gerber. | 

So as Exhibit 115 clearly shows direct proof that 
Mr. Clifford consented and caused that contribution, 
Exhibit 102 is the routing slip from David Dowd to 
S. Jsi.nson, as to who should attend that dinner. So 
obvicusly, David Dowd, before he left the bank was 
inve! ved in the making of this con..ibution as well. 


Because you will recall that the dinner took place 


because the money hadn't been paid. 


September 19th, that Mr. Gerber was calling Mr. - 


| 
| 
| 
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So Mr. Dowd, before he left the bank, certainly 
had something to do with thi: contribution, even thoug 
it was paid after he left the bank because, as you 
will recall from Mr. Casey's testimony,from Mr. 
Chadwick's testimony, this was an overdue contribution 
when they went to this di-ner and didn't pay for it, 
and it wasn't until the issued the bank check i: 
October that the money was actually paid. 

Now, you might recall] atthe close of the 
Government's case, I read a whole lot of stipulations, 
agreements between counsel, with respect to the sub- 
stantive counts. Those stipulations, ladies and 
gentlemen, are in evidence. I am nut going to bother 
reading them now. But when you are considering the 

| 
question of whether or not these contributions were | 
made in connection with the elections involved, look | 
at the stipulations. There is one stipulation for each 
and every one of the counts. And these stipulations, | 
tlese ugreed set. of facts, deal with the aspect of 
these contributions being made in connection with thos 
elections. So I'll refer your attention to those 
stipulations. 


Count ll of the indictment charges ‘he defendants 
with conspiring to misapply bank fur". And by that | 
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we simply mean this: These three defendants are 
charged with the agreeing to use bank money for an 
illegal purpose. 


In other words, taking money, bank money and 


illegally applying it to political contributions. And 


that is what Count 11 is all about. 


And listen very carefully to the judge's charge, 


| 
with respect to the elements of the misapplication. | 
10 Finally, Count 12 and Count 13 only apply to | 
i Mr. Clifford. Count 12 charges Mr. Clifford with mis-| 
stating a material fact to Mr. Langdon on February 19 
with respect to the salary increases, the reimbursement. 

MR. NAPTALIS: Your Honor, I must object. I 
haven't objected before, but that is a misstatement of 
what the indictment charges. 


| 
| 
The indictment says, reimbursements. It says | 
nothing about salary raises. | 

| 


MR. PATTISON: That's what he saii. 


THE COURT: You are reading the indictment. 


21 MR. KATZBERG: I didn't read the -- 

22 MR, NAFTALIS: He is saying what the indictment 

23 charges. He misstated it to the jury. That is not 

24 fair. 

25 THE COURT: The evidence charges -- the eviden j 
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is something different. Completely different from the 
indictment. Are you talking about the evidence, what 
you say you have proven by way of evidence? That is 
one thing. What you're saying about what the indic t 
says, that is another thing. 


All right. 


MR. KATZBERG: Count 12 and Count 13 referred tq 
the. Langdon maeting, the statements the Government | 
alleges Mr. Clifford made about the salary increases, 
the reimbursement aspect. And Count 13 relates to the 
postage stamps. 
MR. NAFYALIS: I hate to interrupt, but the 

indictment doesn't say anything about salary increases. 
Your Honor instructed him that if he is going to say 


what the indictment charges he should accurately -- 


THE COURT: If you are going to say what the 


indictment says, you must read it. If you are going to| 


| 
paraphrase what the indictment says -- you're saying 


expenditures mean salary increases. You are not going | 


to do that. That is for the witnesses on the witness 


stand. 


MR. KATZBERG: I didn't -- 


THE COURT: I understand the same way he said it 


I do. 
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right. 
KATZBERG: May I proceed, your Honor? 
COURT: Yes, now you may proceed. 
KATZBERG: So, ladies and gentlemen, having | 
gone through the entire indictment and all the evidence, 
it is perfectly obvious that more than $200,000 in 


illegal political contributions were made by the Security 


National Bank from late 1967 through 1974. No question 


about that. 


There is also no question about these three 


| 
defendants, Mr. Clifford, Mr. Dowd and Mr. Powell, set 
up the systém and ran the system which generated that | 


illegal money. There is no question about that either 


(Continued on next page) 
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And it's far too late in the day for these 
defendants, in the light of the overwhelming evidence 
in the Government's case, to deny that the contribu*io 
system exists, or to say that the contributions were 
never made, or to say that salary raises were never 
given. It is too late for that. So they ask you 
instead to believe that they did what they did under 
the mistaken, innocent misapprehension that what they 
were doing was legal; that the -- despite the fact that 
all of these illegal monies were geneiated, they | 
honestly and truly believed that what they were doing | - 
was legal. 
Now, how does the Government go about proving 
what was going on in a man's mind at a given time? 
How can we open up somebody's head to see the inside 
and the inner workings of somebody's thought processes 
A defendant can tell you virtually anything he 
wants you to believe about what he thought or felt at 
a given time. But fortunately we are not limited to 
self serving statements like that inour search for the | 
truth. We can learn what is going on in a person's | 


mind at a given time when we look at what he said at 


the time, and most importantly, how he acted. Because | 


' 


we know from our everyday common experience that a 
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person's actions reveal that that person is thinking; 
that actions speak louder than words. 


And I submit to you, ladies and gentlemen, when 


we look at the evidence in this case these men and 


their actions during the period in question, I submit 


to you when we examine that conduct, it leaves no doubft, 


8 no question that these mer knew full well that what endy 
9 were doing was legal. | 
10 | Now, we start with the fact that we are dealing | 
N here with three men of many years of business and | 
12 banking experience, men who knew the ins and outs of | 
13 the very complicated and sophisticated banking business. 
14 Men who used their energies and their know-how to en, 
15 to psitions of power in the very competitive and very 

16 sophisticated world of big time banking. These men 

7 did not get to the executive suite by being shy, naive | 
18 or unsophisticated. That's for sure. 
] Now, since banking is an area that is ilo 
20 by a number of laws and regulations, these men, just 

21 to conduct their business had to be familiar with the 

22 regulations and the laws that govern banking. And one 
23 of these laws is that a bank cannot make -- directly on 
24 indirectly cannot make political contributions. ane 


25 : if large financial institutions like the Security 
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2 National Bank, which was a two billion dollar bank, 
3 | if they could take their wealth and use that to 
4 | support candidates for office, that would turn the 


average citizen into an innocent bystander in the most 


6 | crucial part of the democratic process, the election 


of public officials. 


So in order to keep these hundreds of thousands 


9 | of tollars, this concentrated wealth out of the oueuiibiih 

10 process, the law forbids these large financial giants 

nn | from using its wealth to support political candidates 

12 | so the average citizen can mean something. 

13 | MR, NAFTALIS: Your Honor, I hate to object. H@¢ 

14 || has no business telling a jury why a law was enacted 

5 | or the purpose of the law. I haven't objected before, 

16 | but -- 

7 | THE COURT: The purpose and intent of the law | 

18 | is for che Court to advise the jury, and you will 
| 

19 || accept it from the Court, as I told you when you were 

20 ! being selected. I willaivise you and tell you what | 

21 | the law is to be applied to the facts in this case. 

22 All right. 

23 | MR. KATZBERG: And knowing that bank money could 

24 | not be used to make contributions, but wanting to do | 

25 | it anyway, these defendants looked for a way around the 
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law. And in an attempt toconvince you that they 
honestly and truly really believed in their heart of 
hearts that the way they chose was legal, they want 
you to believe basically two things: a 

First, that they acted in an open and aboveboar 
businesslike manner with respect to the contributions. 

And secondly, that they were told by their 
attorneys that this was legal. | 

But when we look at the evidence in this case, | 
we will clearly see that they knew full well what ‘tna! 


were doing was illegal. 


One of the first things that counsel has tried | 


to harp upon during the course of this trial to show | 


you that these men acted in an open way was to stress 
the fact that these contribution checks were all microt 
film. Because these checks are on microfilm, they | 
want you to believa that these defendants therefore 
| 
acted in an open way. Because anybody could check the | 
microfilm and find the checks. | 
Ladies and gentlemen, this microfilm point is a | 
meaningless one because not only were the officers’ 
checks on microfilm, but all of the customers, their 


checks were on microfilm. And we are talking about 


hundreds of thousands of checks. And not only that, | 
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you would have to know which officers were making the 
contributions before you could find their checks. 

So assuming you took all the time to go throuch 
all the microfilm of all the checks, and assuming you 
know which checks to look for, even if you did that, 
what would you find? All you would find would be the 
photocopies of the checks which would look like the 
individual contributicns of the individual officers. | 

What the microfilm checks do not show, obviously, 
was the source of the funds. And that's the illegality 
here. What the microfilm checks would not show is | 
where they cot the money from. From the bank. | 

What the microfilm would not show is wno chose | 
the payees of those contributions. The microfilm checks 
would not show that. | 


So the microfilm point is meaningless because 


the microfilm wouldn't show anybody where thatmoney 


came from. And that's what this case is all about. 

The defense also spent a lot of time with | 
respect to how open this thing was, trying to convince 
you that the whole purpose for these contributions was | 
visibility; that the officers vo to these dinners, 
attend these functions to be visible. 
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these visibility points is while the officers may " 
indeed have very well been visible, the source of the 
money that got them to the dinner, that was invisible. 
And they purposely kept that invisible. 
Now, let's take a look at the way these men 
acted and we will see quite clearly that they acted in 
ways which reveal that in their minds and in their 
hearts they knew full wel. they were engaged i. a 
illegal enterprise. 
We sat with the fact that the officers who 
testified told you that they were told to treat this 
in a confidential manner, not to be discussed at the 
bank. 
Ask yourselves this: 
If these defendants really believed thatthis 


system was proper, why the need for the secrecy? 


The defendants want you to believe that the 
officers wece told it was confidential because salaries 
were involved. Do you remember that? And that all 
salary raises are confidential. And that's why we 
told them to keep it confidential, because of the 
salary raises. 


But let's go back to the testimony of the 


officers to see what they were told, and we will see 
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that they weren't told to keep the salary caises 


confidential. They were told to keep the arrangement 


confidential. 
Mr. Sly, page 647, responding to 4 question R 
about what Mr. Powell told him in 1967. 
“Tt was told that it was a4 confidential arrange~ 
ment. — I really shouldn't discuss it with my associates." 
If this arrangement was so proper and so legal, 
why did it have to be confidential? | 
And if these men really believed that what they| 
were doing was perfectly proper and perfectly legal, : 
why did they decide to use a secretary's name on the | 
account? Why not call it the Patrick J. clifford | 
account? Why not call it the David J. Dowd or the | 
Frank B. Powell account? Indeed, why not call it the | 
Security National Bank Political Contributions Account} 
If these men honestly believed that there is | 
nothing wrong in it, why hide behind Betty Jae '«? | 
If thesa officers really bwlieved that it was legal ang 
proper to give officers salary raises, that that was 
perfectly legal and perfectly appropriate, way didn't 


they tell the Board of Directors about it? Why did 


they have to keep it a secret “rom their own Board of | 


Directors? 
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% 
» 


A’, not only this fact borne out by the Board 
of Director mixutes which show nothing at all about 
any conversations of any contributions club or any 


explanation that any of these salaries were gong for 


the contributions, and not only did the minutes speci- 


fically approve that, but Mrs. Reddy told you -~ Mrs. 


Reddy was the one that -- te secretary who wrote out 


the minutes -- she told you that she didn't remember 


anything in the minutes about that. And Mr. Braun, who 
| 
was 6 director for all these years, told you that he | 


doesn't remember a single discussion of the eonersnneian : 


the fact that the contributions were being made, let 


alone being asked to approve contribution increases. 


The fact that these raises were kept 4 secret | 
from t Board -- that fact by itself -- forgetting | 
everything else in the case. Just that one fact, that 
they felt compelled to keep these raises a secret from | 
the Board, that fact standing alone by itself, is proof 
that these men knew full well that those salary raises | 


were illegal. Otherwise, wh, not tell the Board? | 


But, ladies and gentlemen, in addition to that, | 

| 

there is still more - more evidence that these men knew 
full well that what they were doing was illegal. 
| 


You'll remember 1968, as we have already discusged, 
| 
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Mr. Powell told Mr. Brogan to mark the Visi .ecords 
in a discreet vay to show the contribution tuenennes.| 

Now, if these monies were really the officers 
own money, why did they have to be set aside and marked 
in a special way to set it apart from the rest of the 
man's money? And if there is nothing wrong with these 
raises why did they have to mark it in sucha secret, 
particular way that only 4 few selected people would 


know what it meant. 


But, -?*@3 and gentlemen, even this secret sigh 


‘ag more open and more candid that these men felt that! 
they could be about these raises. Because when “~ | 
Langdon showed up in 1971 to discuss that anonymous 
letter, and the threat of exposure becomes real, all 
of a sudden the asterisks are erased. Just in case 
ngdon decided to chuck the records, it was too risky 
to have even this most cryptic, clandestine reference 


| 
| 
| 
| 
| 
| 


to the salary raises. If there is nothing wrong with 
the raises, why erase the asterisks? 


But, ladies and gentlemen, there is still nore. | 
There is still more evidence that these men knew full 
well what they were doing was illegal and acted 
accordingly. Why was this system s0 roundabout? Why 


wes it so complicated? Why were there so many changes| 
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from Betty Jaeger to the Long Island Public Affairs 
Club, to Arthur Chadwick? 

Tom Casey, one of the insiders on this thing 
gave us the reason. Page 1320, when he told us about 


a conversation -- one of number of conversations 


that he had with David Dowd in 1970. 


(Continued on next page) 
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"we have this whole series of conversations. 


i 


And as a result of *-hese, there was the change from the 


Betty Jaeger to the Long Island Public Affairs, to the 


individual contribution system. And the reason for 


these changes and the subject of the conversation was 
quote how may the bank make contributions in a cosmetic 
manner. End of quote. Because we all knew that bank 


contributions were prohibited by law. the Corrupt 


Practice Act prohibited that. And the question of how | 
we could -- the question was, how could the contribu- 
tions be made so that they would appear to be made on 
behalf of individuals." 

Tha why this was 80 round-about. Again, 


appearance. Because these men knew all too well that | 
this was an illegal cha ade, and while they didn't ve 


to change the reality of what was going on, at least | 
what they could do was to make it iook good, to be 

| 
careful not to get caught. And that is why, for example, 


Mr. Powell cautioned Mr. Casey in 1971 to be careful 


in the manner he was handling the contributions. 
Page 1328. Mr. Casey. 
"I had an occasion to go to Mr. Powell for 
« 


approval of a specific contribution. 


This is in 1971. 
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"Tl think I couidn'’t reach Mr. Powell at the time}. 
And I asked Mr. Dowd for his approval on this particul 


contribvtion. That's why I went to his office. 


What was the conversation? 


*Question: 


"Answer by Mr. Casey: He approved the conversa~- 


tion and he cautioned me that we had to be very careful 


about the contribution system, because if they became 


a matter of public knowledge, it would ec rtainly become 


a very awkward, to say the least, and all of us who 


10 | 
* | were participating would be in trouble." | 
12 Ladies and gentlemen, it's because of these 

13 | damning conversations between Mr. Casey and Mr. Dowd, 

14 | and Mr. Casey and Mr. Powell, that the defense on cross | 
15 examination tried so hard to attack Mr. Casey. Because 
16 | these conversations, which I submit are wholly pei 
x with everything else we know about this case, because | 
| in these conversations Mr. Powell and Mr. Dowd revealed | 
m | that they knew full well what was going on was illeaal. | 
«| So, of course, the defense doesn't want you to believe 
~— Tom Casey. Of course, they want you to think that he's 
‘~ making everything up. Because his testimony standing 

95 | alone by itself is enough evidence to convince you that 
x these men knew -- Mr. Powell and Mr. Dowd -=- that this 
os | system was illegal. | 
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2 So you should ask yourselves, is Mr. Casey maki 
3 all of this up? Is his testimony consistent or is it 
4 inconsistent with everything else that we know about t 
5 | case? 

6 | Ask yourselves this: If Tom Casey is making al 


this up in order to frame these men, why didn't he mak 


8 | up a good juicy conversation with Pat clifford, where 

9 | Pat Clifford revealed that he, too, believed it to be 
10 | illegal? Why didn't he do that? 
a You might remember, I asked Casey specifically, 
12 | page 1327: 
13 | "Now, did you ever speak to Mr. Clifford about 
14 | any legal aspects of the club?” 
15 | Answer by Mr. Casey: | 
16 | "Ne, * 
17 | If he was making something up to frame these men, 
18 why didn't he make something up about Mr. Clifford? 

aot The answer is that Tom Casey told you the truth. ther 
20 | waz conversation with Mr. Dowd, There were conversa~ 
1 tions with Hr. Powell. But there were no conversation 
22 | about the illegality with Mr. Clifford. It's as case 
23 as all that. | 
24 Ladies and gentlemen, Tom Casey told you the 
“— truth, even though by doing so he had to admit his own 
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2 wrong-doing in this matter. And I'm sure you realize 


3 that those admissions of his own participation in this 
| 

’ illegal scheme will not help him very much as 4 lawyer 
| 

5 | or as a counselman, That's for sure. But the truth is 


6 the truth. And that was Ton Casey's deal. He would 


7 | not be indicted so long as he told the complete truth, 


even if that meant admitting his own participation in 


an illegal scheme. 


10 |} Rut, ladies and gentlemen, there is also one 


VW other person on the inside of this scheme that we have 


12 | heard from. Another one of the co-conspirators in | 
13 | addition to Tom Casey, and that was Joe Dutra. And Joe 
4 | Dutra also gave us direct evidence that these men knew | 
15 | full «211 that the salary increases were illegal, when | 
16 h told us about the conversation between Mr. clifford | 


and Mr. Dowd, Mr. Powell and himself when Pat Clifford 


18 announced that Bill Shea or the Shea firm reviewed the | 
19 || contributions system and found it to he illegal, and | 
20 || they discussed what was 4llegal about it, Mr. Clifford | 
21 | and Mr. Dowd and Mr. Powell. 
a Page 4477. Mr. Dutra was present. | 
23 | "The bank had been advised by counsel that the | 
24 || method of responding to requests for political contri- | 
25 | butions had to be changed, and that there were two factors 
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| that were a problem, One was compensation of the offi- 


cers, and the other was the maintenence of the bank | 


’ | 
i account from which the checks were written.” 
HT 
| So they discussed in March of 1970 the fact that 


the compensation, the raiens were illegal. 


Did that stop them? Did they discontinue “he | 
| practice? No. | 


| All they did was change the name from Betty Jaeger 


to Long Island Public Affairs ub. That's all they aif. 


But, ladies and gentlemen, there is still even 


| 

| more. In addition to telling the officers to keep it | 
| 

| 

| 


the board, in addition to the asterisks, in addition 


| confidential, i1 addition to keeping the raises from 
| 


| 
| 


| to the erasures, in addition to Casey's testimony, in 
| addition to Dutra's testimony, there is still more evi- 

| 
| dence of these individuals’ guilty knowledge, and that 


evidence is contained in exhibit 162, the Wall Street 


Journal article. 


bo) 


Ladies and gentlemen, during your derineratsons:| 
you can ask to seé this article and read it for your- 


| 
self. It is dated November 21, 1969, And Mr. Powell | 
2 * 
, bracketed and circled two paragraphs about this article, 
| 
| 


24 


The paragraph before that refers to a speech made by 


the Commissioner of the Internal Revenue Service. 
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"In a speech to the Tax Executives’ Institute, 
Commissioner Thrower of the I.R.S. recently outlined 
gome of the quote cynical end of quote practices being 
uncovered by his agents that involve quote criminal 
conspiracies end of quote among politicians and execu- 
tives to defraud the government.” 

And one of the cynical practices in one of 
these criminal conspiracies that the Commissioner of 
the Internal Revenue Service vas telling these people 


about was the one that Frank Powell circled. And what 


does he sieciat The paragraph that contains this 
language: 

"Others grant bonuses to their executives with 
the understanding that they'll contribute individually 
to political campaigns (keeping enough to take care of | 
the tax bite on their added income)." 


(continued next page) 
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| 
| 


3 | with you and read it as yourselves what this would 
| have meant to you. 
| 


sv Ask yourselves how any intelligent person | 
6 | reading this article could have come to any other | 
7 | conclusion in the world but that what was going on at 
2 | the Security National Bank was illegal and no less 
9 | an authority than the Commissioner of the Internal 
10 | Revenue Service said so. | 
a4 When ou read this article to yourselves you 
12 | ask yourselves what would have this article meant | 
13 to me, what would I have concluded from this? | 
14 Obvisouwly this article put these defendants | 
i 
1s | on direct notice that they couldn't do what they were 
“el doing, that such a practice in the opinion of the 
| 
17 Commissioner of the Internal Revenue Service was a 
i 
18 | criminal conspiracy. | 
19 | And yet even though this article standing — 
“7 by itself, forgetting everything else, even though 
21 || this article by itself proves that ‘ir. Dowd and 
= 4r. Powell, who read this article, must have known 
ad that what they were doing was illegal, even thougn 
4 this article, standing by itself, proves that there | 
| is still more, more evidence that these men knew | 
H 
| full well what they were doing was an illegal conspirady 
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to defraud. 

whet about the mistruth that Mr. Clifford 
told Mr. Langdon on Fabruary 19th, 1971, right in the 
middle of the conspiracy? If “r. Clifford really 
helieved the system was legal, why deny the one 
aspect that made it illegal? And if Mr. Dowd and 
Mr. Powell really believed that they could do ein 
they were doinc, that counsel had approved it, why 
dic they sit there silertly when those mistruths 
were told to Mr. Langdon? 

I submit to you that the Langdon meeting by 
itself, forgetting everything else, just the Langdon 
meeting, is proof enough that these men knew what 
they were doing was illegal. 

Ladies and gentlemen, there is still more. 
po you recall that when this investigation began 
in the spring of 1974, thereafter 4 number of the 
officers of the bank were interviewed by agents of 
the Federal Bureau of Investigation and they were 


asked what they knew about the contribution system. 


And you will recall that one of those officers 


who was interviewed by the FBI was & man by the 
name of Steven Corriss, and you remember that 


Steven Corriss, 4 man from Florida, was Pat 
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Clifford's very first witness, the very first witness 
in the defense case. And you might recall on cross~ 
examination I asked Steven Corriss isn't it true that 
after you spoke to the FBI you told Pat Clifford 

that you told the FBI that you was the one who 
introduced you to the club? 


"Answer: Yes. 


"Suestion: And isn't it true that ‘ir. Clifford | 


didn't remember the tntroduction into the club 


"Answer: Yes. 

*"Nuestion: ‘ov, of course when Mr. Clifford 
took the stand, now he remembers he introduced 
Mr. Corrisss. And now 1e savs that he remembered 
it back in 1974, when “tr. Corriss reminded him of it. 
aut that is not what Mr. Corriss gaid, Mr. Clifford, 
his ownwtness. 

Page 25388: 

“Question: Isn't it a further fact that 
wher you told Mr. Clifford that you told the FBi he 
was the one he denied that? 

*That is correct. 

"Question: Tsn't it further a fact that 


Mr. Clifford at that time told you ‘I don't recall 


every having met with you, it couldn't have been me,' 
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"answer: ..Yes. 

"Question: What did you say? 

"Answer: He definitely was wrong. I recall it 
vivdly, Mr. Lowe was present and he may have forgotten 
it. There was absolutely no question in my mind that 
that's the way it was. 

"Question: Even zfter you reminded nim of Mr. 
Lowe's presence, isn't it further a fact that 
Mr. Clifford said he still had no recollection and 
Aoubted very much that it was him? 

"answer: That's what he told me, but 
Mr. Corriss wasn't the only one who was interviewed 
by the FRI and spoke to Pat Clifford afterward.” 

You remember a Government witness by the name 
of Ralph Groskoph. 

“r. Groskoph testified that ne too had been 
interviewed by the FBI and after speaking to the FBI 
he told Mr. Clifford that he nad been down to speak 
with the FBI and there was a brief conversation about 
that. 

Page 1890. Mr. Groskoph: “He knew” meaning 
Mr. Clifford, “He knew where I was the previous 
afermoon in the event he had to get hold of me for 


any emergency within the bank, To the best of my 


recollection he asked how things went, and I just 
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replied 'Fine." 

"Then Mr. Clifford indicated to me that he 
was shocked that a contribution system had been set 
up, and he was totally unaware of it," 

What does tnac mean to us, when Mr. Clifford 


denies introducing Corriss into the club, couldn't 


remember that once the investigation started, and told| 
| 
| 


Ralph Groskoph that he was shocked, that he was 
totally unaware that a contribution system was in 
existence. Do people who honestly and truly believe 
that what they were doing was illegal deny the 


@xistence of whatthey knew full well took place? 


| 
| 
| 
} 
| 
| 
| 


Is that consistent with innocence -- innocent knowledge’ 


Or guilty knowledge? And not only is Mr. Clifford's 
testimony at odds with Mr. Corriss, his own witness, 
and with Mr. Groskoph's testimony, it's at odds with 
“r. Langdon's testimony, and Mr. Brogan's testimony. 
You recall that Jim Brogan said in late '6§7 
in the presence of David Dowd Pat Clifford introduced 
him into the club, And Mr. Clifford denied that. 
But when he denies that he's alse indirectly 
contradicting what David Dowd told you. Mr. Dowd 


said on page 3979 that Mr. Clifford * Very well 


could have" introduced Mr, Brogan. 
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Now, Mr. Clifford, Mr. Dowd and Mr. Powell, 


despite all of these facta which prove their guilty 


knowledge, they want you to believe that they had no 


idea what they were doing was illegal. And that is 


really quite ironic. 


And why do I say that? Recause while the three 


people who started the thing and who ran the thing, 
while these three people professed to have never 
thought there was anything wrong with it, a number 
of the lower echelon participants had very serious 
reservations about this thing. 

Mr. Casey, for one, admitted that he knew 
it was illegal. M“r. Travers that he didn't want to 
join but he felt that he was fairly down the line 
and that he had to. 

Mr. Dutra also didn't want to get involved 


but he felt that he had to. Jack Fretz, the very 


| 
| 
| 
| 
| 
| 
| 


| 


first witness, he felt 30 poiisitvely about this thing,| 


he wouldn't even use his own checks to make the contri- 


butions, he paid by money order instead. That's how 


highly Jack Fretz thought of this. 


And, of course, Harry Melcher, Warry Melcher 


was so convinced of the illegality of this thing that 


he wronte an anonymous letter to the Controller of 


| 
| 
| 
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Currenty in order to stop it. If »ecple like Melcher 


and Casey, people who did not know that the raises 


were not ever approved by the board, ~ ople who did 
not know the astericks and the erasures, people 
who did not see this Wall Street Journal article, | 
these people still knew that this contribution system | 
was an illegal fraud. | 
And if they knew how could these three 
defendants, the ve'y people who hid the erasures 
ts -ne board, the people who were responsible for 
the ast: cicks and erasures, the people who read | 
the Wall Street Journal article, the people who | 
concelaed the facts from Mr. Langdon, how could | 
these people, the defendants, how could they not have | 
known that what they were doing was illegal? | 
And, ladies and gentlemen, when you are | 
deciding this case, ask yourselves this, is it a coin-| 
cidence, is it mere happenstance that almost all of 
these officers, when they were first approached by 
either Mr. Clifford, Mr. Dowd or Mr. Powell immediately 
questioned the legality of it? 
They said, you know, “Is this legal, can we do 


this?" 


Why did so many officers immediately question 
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the legality of this thing? 


2 


on the face of it it was obviously 
ladies and centlemen, 


nese defendants tried to 


the 
officers that even though it looke 


really legal, and the way they are 


that their system was legal. 


And that is their so-called 


advice of counsel, the same self-s 


they are repeating to you now, 


"No, it's tllegal, but I‘m asking 


way? 


to you. 


BA x44 


The answer is because 


that locality 


by counsel, what else are they going to tell them? 


And now they are repeating those statements 


illegal, and 


brings us to 
convince those 
d illegal it was 


now trying to 


convince you that they mistakenly, innocently believed 


reliance on the 


erving statements 


me 


the made to the officers to get them to join them, 


you 


to do it any- 


Of course they told the officers it was approved 


| 
19 | But, ladies and gentlemen, you are in a lot 
| 
2 | better position than the officers were, you know a 
2 | lot more about this than they do. 
22 | You know this claim that counsel said it was 
23 | has a rather familiar ring to it, doesn't it? 
| It sounds very much like another claim these men made, 
25 | a claim you know is false, a claim that the Controller 
| 
| 
| 
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of Currency's office approved this. 

MR. Powell told that to Mr. Lamberton way 
back in 1967, page305. This is Mr. Lamberton testifying 
to what Powell told him in ‘67. 

"He informed me that he -- it had been clear 
through counsel and the Controller of Currency's 
office, 

"Cuestion: Both had cleared it; is that 
correct? 

"Answer: Yes." 

Mr. Clifford told the same thing to Robert 


Dowd, that the Controller approved it, after the 


Langauon meeting. And Mr. Dowd told that to 
Tom Casey after the Langdon meeting. 

Ladies and gentlemen, we know that thatclaim is 
not true. Mr. Langdon never gave his approval for this 
system, Mr. Clifford knew that in ‘71 and he knew it 
now, 

So we should ask ourselves if counsel, if 
lawyers, really did approve this system why was it 
necessary to make up a story that the Controller gave 


his approval? Or maybe counsel gave the same kind 


of non-approval that the Controller did, or maybe 


counsel was given the same kind of reasons for 
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“4x. Langdon was, 


But most importantly, ladies and gentlemen, 
when w consider this so-called advice of counsel defe 
when you consider it, you know that these de fendants 
acted in ways that are wholly inconsistent with 
any human being believing that what he was doing 
was legal. 
Moreover, you have the advantage of hearing 
from the lawyers directly yourselves, because while 
so much has been said by so many different people 
during the conspiracy and during this trial about 
what the lawyers said, and what the lawyers did 

not say, there is only one person in the universe 
who claims to have actually spoken to a lawyer and 


discussed the salary raises with him, and that is | 


David Dowd. | 


Nobody else in the world. Not even Pat Clifford. 
The friend and close associate of Bill Shea through | 
ali these years, not even Pat Clifford can recall | 
one single conversation with Bill Shea about the raises, 
Morecever, you may recall when Mr. Clifford 
testified on direct examination that his lawyer, 
Mr. Naftalis, he said "Oh, I'm sure Bill Shea knew 


all about the club." 
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Put you might also recall that when “Mr. Cliffor 


was asked on cross-examination, Mr. Clifford couldn't 


recall a single conversation with Bill Shea about 


Page 3370: Question on Cross-examinations 
"Cuestion: When for the first time did you 
Shea discuss the fact that officers at the 
vank were receiving money from tie »ank in the form 
salary increases to make political contributions? 
“by MR. CLIFFORD: I don't recall specific 
discussions on that. I assume -- 1 assume when 
‘ir. Dowd came hack from his discussion with 
Mr. De Gennaro that Mr. Shea would have leamed, 
pecause “r, De Gennaro was very close to “r. Shea, 
"Question: You never discussed with Bill Shea 
at any time the fact that officers at the Sank were 
receiving salary increases for the purnose of making 
political] contributions? 
"*nswer: I do not recall that I did. 
“Cuestion: You are basing your reliance upon 
Opinion of the Shea firm on what “tr. Dowd told 
tie discussed with De Gennaro? 
"Answer: Yes. 
“question: You didn't speak to Mr. De Gennaro 


"Answer: No.* 
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| 
| 
| 
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| 
| 


| 
| 
| 
| 
| 
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Mr. Clifford is asking you to believe that | 
even though he and Bill Shea were such close sieroael 
for over seven years, even thovgh they had almost ah 
daily contact, @ven though Mr.Clifford had an office 
right next door to Bill Snea a* the Shea firm, and 
even though Mr. Clifferd and iirc. Shea regularly | 
discussed the business of the bank, because Mr, Shi etoge 
valued Mr. Shea's opinion so much, despite all of 


| 


that close contact, Mr. Clifford wants you to believe 
| 
that he never once spoke to “ir. Shea about the 


salary increases. Js that believable?. 


(Continued on the next page.) 
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Is that conceivable? Is that remotely possible? 
Or enes “r. Clifford have to go to hide? 
Mr. Powell admits tiiat he too never spoke to 


fr, Shea about the raises, even though Frank Powell 


ind Bill Shea were both members of the board of 
tivrectors of tne Securitv National Bank from 1969 
through 1974, Mr. Fowe]l admits that he and Shea 
rever discuss2d the raises, 

Mr, Powell also says that he and fe Gennaro 
never Aiscussed the raises, anc that's really ironic. 

Mr. Powell is the one who clinvs out the Wall 
Street Journal article, circled the paragraph about 
Donusses being given to officers to contribute, puts 
in the upper-right-hand corner "George, I would 
like to talk to vou about this: and then he tells you 
that when he and Georaqe De Gennaro had a phone 
conversation about that article, they did not discuss 


the very naraqraph that was circled. Is that 


vossible, 13 that conceivable? That you would circel 


a maragranh in an article, clip it out and ship it 


off to your lawver, put a note there that you want 


to talk to him about it, and then somenow by some 


| 
| 
| 
| 


freak, some accident, you ana that lawyer don't discuss} 
‘ 


the very paragraph that you circled but talk about 


something else? Is that believable? 


BA 249 
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So when it comes right down to it all we have 
is David Dowd, Nobody else spoke to any lawyer 
about any salary raises. 

And, ladies and gentlemen, when you are 
consicering the question of the advice of counsel, 
good faith advice, good faith reuuest, ask yourselves 
this: Why is there no written opinion? Why did 
these experienced, knowledgeable bankers ever put 
in a letter, a memorandum, anything, why didn't 
they write down the system, ship it off to the firm 
and say “Give us an opinion?" 


Why didn't they do that? This is especially 


crucial when we consider the fact that there were othe 


written leqal opinions they got from counsel on many 
other areas, including giving of political loans, the 
makina of political loans, which is covered by the 
game statute a3 political contributions? 

Rnd yet there is no written legal opinion on 
this subject. 

Ladies and gentlemen, ask yourselves tnis: 

There are literally hundreds of documents in 
evidence, hundreds of pieces of paper that have been 


marked in evidence. Why is it that of all of 


these hundreds of documents there is only one piece 


| 
| 
| 


| 
| 
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of paper, one out of hundreds, which is the words, 
says in substance or directly “Salary raises, given 
for the purpose of making political contributions.” 
only one piece of paper out of all the hundreds of 
documents in evidence. 

And do you know what that one piece of paper 
is? Harry Melcher's anonymous letter. That's the 
only piece of paper in this whole case which says 
in writing that the salary increases were veing 
given for the contributions, and that letter 
was written in order to stop the contribution system, 

Is it an accident that nobody put anything 
down in writing about this? Is it a coincidence 


or was it intentional? 


And so all we have, we have nothing in writing, 


nothing from Mr. Clifford, nothing from Mr. Powell, 
all we have is David Dowd's work 3ignature, because 
after all the lawyers denied it. You heard from 
them, They were called as defense witnesses. 

Mr. Ryan called them on behalf of Mr. Powell. 
nid these lawyers corroborate the defense claim? No, 
they denied it, and they denied it forcefully. 

Now, if Mr. Shea and Mr. De Gennaro were going 


to tell the truth and obviously the statements by 


| 
| 
| 
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Mr. Dowd are not to he believed and it is just one 


bit of evidence added to tne already overwhelming | 
| 


case that they full well knew what they were doing, | 


they knew it was illegal. 
But let's look at the other possibility, the 4 
| 
| 
| 
| 
| 


that these defendants want you so desperately to belie 
That Mr. Shea and MR. De Gennaro, these big-time 
lawyers who billed their clients millions of dollars 
for their legal advice, that these legal hot-shots 
misread the statute, made a mistake? 

MR. NAFTALIS: Your Honor, I object. That's | 
not our argument at all. 

MR. COHN: That's not our argument. We say 
they gave them proper advice and this whole scheme 


is legal and they can say it's legal until the cows 


come home and that doesn't make it legal. 


MR. KATZBERG: That was the statement, your 


MR, NAFTALISs It was not, Mr. Katzberg, and you knqw 
it. 


| 
THE COURT: All right. | 
MR. KATZBERG: Moreover that Mr. Shea and 


Mr. De Gennaro are dastardly men, men who would like, 


men who would sell their former friends and clients 


ad 


oe 
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down the river in order to protect themseives, men 
who would commit perjury in order to do that, let's 
assume that that's true for the moment, and ladies 
and gentlemen, let us look at that. 
Let's look at the advice that Mr. Dowd claims 


he got from George De Gennaro. 


(Continued on the next page.) 
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MR, KATZRERG (Continuing) What was that advice? 
rirst that banks cannot make political contributions. 
You know that. 

Second, that officers could contribute out of 
their own money. 

Third, that salary increases could be given to 
officers so long as the officer could stop contributing 
at any time ani keep the money. 

Fourth, that the officer had to he able to spend 
that money as he saw fit. 

And finally, that the system had to be totally 
and completely voluntary, the people participating had 
to do so voluntarily. 

Did they follow that advice? No, as all of the 
officers testified, and as Mr. Dowd had to admit, none 
of the officers who received those contributions 
increases was ever told at any time that he could stop 
making the contributions and keep the money. Nobody 
was ever told that. 

Why .10t? 

Obviously, because they ran the risk that the 
officer would make $100 contribution one month and 
pocket the rest of the money, and they obviously 


couldn't generate any contributions that way. 
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So of course these officers weren't told they 


could stop contributing and keep the money, so tnat 


bit of advice was not followed. 


Secondly, thes:- men were not able to svend thes 


money as they saw fit, this money was given to them fo 


a specific purpose, to be spent as the iefendants saw 


fit, not as thev saw fit. 


; i i 


To use Mr. Dowd's own words, these men had a 


moral commitment to pav this money back. If they were | 
spending this money as they saw fit, how come they didntte 
} 
*ven know until the Arthurs Chadwick system tock pluce | 
} 


where the money was goina that they were spending as 


iow, defense counsel during the course of this 


case has gone to some great lengths to “ind out tne 


number of the officers didn’t pay a full $1,200 each 


year, and that's supposed to convince you that it was 


recall one of the defense witnesses in this 


| 

| 

| 

their own mo:.egy to spend as they wanted. And you might | 
connection | 

| 


was a tax by the reme of McEnerny. Remeber 
‘4x. McUnerny told you that in the latter part of 1971 
ne wae sick, and »recause he was sick he didn't make any 


political contributions. 


Do you remember his testimony?) 
| 

} 

And you are supposed to believe that because McEnerny 


: 
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7 
4 
didn't make contributions at that time because he was 
sich, that that's proof that it was his own money and | 
that he could do what hnewanted with it. 
Ladies and gentlemen, look at Arthur Chadwick's 
record. It's Exhibit 3%, of the individual accounts, | 
| 
and turn to Mr. McLnerny's records. dhat does it show? 


It shows indeed that from July to December Mr. McEnerny| 


did not make contributions. These words are written 
next to that: “Fxempt, illness, okay, D. Dowd.” 

In other words, Mr. McEnerny had to get David 
pow4's approval before he could be exempt from making 
a contribution. So how could it possibly be saic 
that this was Mr. MccEnerny's own muney to be spent as 
he saw fit, when he needed David Dowd's approval in 
order to stop weking contributions for six months? 

Take a look at these Chadwick records. They wil) 
show you a lot. SO much with respect to the aspect of 


| 
the leqal advice that these men had to be able to spend 


the money as they saw fit. | 
THE COURT: I think you should start winding up 


now. You have had all the time you should have had. 


I have given you more time. 


All right, start winding up. 


MR. KATZBERG: s5So that bit of advice wasn't 
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followed, either And listen to the judge's advice on 
the instructions, that advice should be strictly 
tollowed. 

MR. NAPTALIS: Your Honor, I object. 

MR. COHN: Your Honor, I object to him telling 
us the law. 

THE COURT: Go ahead. 


MR, KATZBERG: But most important, ladies and 


4r. Dowd should not be believed, because despite his 


statements this system was not voluntary, and he knew 


g@ntlenen, when we come to this advice of counsel defense, 


Ge Mr. Dowd said Mr. lirooks had a choice. Mr. Brooks| 


told you he had no choice. 
Mr. Dowd said he asked Brooks whether he wanted 
to join or not. Mr. Brooks said he was already in. 
Mr. Dowd said Mr. Bradley was given a choice. 


Mr. Bradley said he only agreed half-heartedly. 


Mr. Bradley said he *2ld Mr. Dowd he would only join if 


he had to. Mr. Dowd dé@nies that. 
Mr. Dowd says he gave Mr. Vandermark a choice. 


Mr. Vandermark says he agreed only half-heartedly. 


Mr. Dowd says he gave Mr. Gargano a choice. Mr. Gargano 


said that he had no choice. 


So obviously, the advice of counsel wasn't 
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followed with respect to the voluntariness, either. 


and that is this: ‘hat Mr. Shea and Mr. DeGenaro and 
these defendants were claying a cynical game, a game 


where the defendants would just tell the attorneys 


| 
Now, there is, however, a third possibility ae 


enough but not too much about the system, and the 


attorneys would wink their eye and let them do what 


they wanted. And in that way the attorneys could keep 


the bank happy, the bank got what it wanted, and the | 


lawyers could keep the bank happy by turning their 
back and winking their eye and not ever really being | 
told what was really going or, | 
Mr. Dowd would tell Mr. DeGenaro just enough but 
not too much, so that they could tailor-make their : 
system to give the appearance of legality. | 
Mr. DeGenaro would be safe because Mr. Dowd | 
would never really tell him specifically anything avout 
the crucial illegality of the system, there would be 
nothing in writing, so that everybody could be really 
protected, And that explains why there was nothing 
in writing, that explains why there we» nothing, no 
legal written opinion, because the third explanation id 


| 

| 

| 

| 

| 

| 

| 

qd 

that these defendants and those lawyers played this bad 


faith, cynical game. 


BA 208 


Kat zberg-summation 

The lawyers closed their eyes, gave them the 
wink of an eye, never really knew exactly what was 
going on, never really specifically approved anything, 
but turned their backs to it instead. 

Ladies and gentlemen, that third explanation, 
the cynical game that may have been played among these 
defendents and attorneys, that explains why these men 
acted in the ways they acted, because they knew they 
didn't get counsel's approval. All they got was the 
wink of an eye and a word of caution, and nothing more. 


And that's why they acted the way they acted. 


But regardless of which of the three posstbiticips 


is true, that Mr. Shea and Mr. DeGenaro were telling 


the truth, that they are lying about the advice that 
they gave, or that they played a cynicai game with 
the defendants, the bottom line of this thing is that 
these defendants acted in ways which obviously show 
that they knew full well that what they were doing was | 
illegal, and it's because of their obvious actions, 

the overwhelming actions of these men, that we know that 
regardless of what counsel may or may not have said, 
these men knew full well what they were doing was 


illegal, and that is why this advice of counsel defense 


makes no sense. 


BA 


Katzberg-summation 
If a lawyer tells a man he can go out and rob a | 
bank, or if he winks his eye and doesn't stop the man, 
and he tells him he's going to do that, and then the 


man robs the bank, can the man then turn around and 


say, “I thought it was legal"? Of course not. All 
a three of these defendants knew full well that what they 
8 || were doing was illegal, but they did it anyway, because 


these defendants felt that it was more important to | 


| 
Ww | And during the course of this trial defense | 


make money for the bank than to comply with the law. 


| 


12 | counsel have tried to make s0 much of the: fact that what 
| } 


these defendants did they did for the good of the bank.) 


14 } Ladies and gentlemen, that is no excuse. If they, for | 
is | the good of the bank robbed the Chase Manhattan Bank of | 
16 | $2 million and deposited that money ~~ | 
17 MR. COHN: Objection. This is ridiculous. 
8 | THE (OURT: A very bad comparison. Very bad | 
19 ! comparison. : 
iH 

20 |i All right. | 
21 | MR, KATZBERG: I have a few moments, your Honor, | 
22 | and I will be finished. | 
4 The question is what crimes will society permit | 

| 


its executives and its bankers to commit in the name of | 


business success? The answer is, and the answer must be, 
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| 
that businessmen cannot break the law in order to neip | 
their businesses, any more than anybody else can break 
the law to help themselves. 

Ladies and gentlemen, the proof of the guilt of 

these defendants is overwhelming, and based on that 
overwhelming proof I ask you to return the only verdic 


consistent with both common sense and the overwhelming 


proof in this case, that these defendants did what the 


| 
| 


I thank you for your time. I thank you for | 
| 
| 


did and knew that it was illegal, and that they are 


guilty as charged, 


your patience. 
I am finished, Judge. 
THE COURT: All right, now, we'll take a sauna 
| 
and be back at about two, two fifteen, and we will | 
start at that time. | 
Do not discuss the case. | 
(Jury out.) | 
THE COURT: Recess until two o'clock. I will be 


here to do whatever you want. 


(Luncheon racess.) 
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2:15 o'clock p.m. 
(Thea following occurred in the absence of the 
jury.) 


THE COURT: All right, be seated. 


MR. COHN: I think Mr. Naftalis has a 


atatement to bring to your attention. 


MR. RYAN: I have one too, your Honor. 


I have a request to charge based on the 
Pipefitters case, that the statute doesn't prohibit 
the bank from deciding where the money can go from 


segregated funds. And I renew that request because 


! the prosecutor is claiming that the evidence of 
] involuntariness was that the bankers didn't know where 
absolutely 


the monies would eventually go. There is 


nothing wrong with the fact that the bank decided 


i what organization should be given checks. 


And I renew that request and I ask your Honor | 
I to consider it. | 
MR. PATTISON; He didn't say that. That 
i 
! wasn't the setting in which he said that. He said | 


that in the setting of his point as to whose mone, 
| was it and whose club was it. 


! 
| MR. RYAN: Well, we should have the transcript 


tomorrow. I will point it out. Let us wait. 


BA 
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THE COURT: All right, let's wait for the 


transcript. 


Do you have something to say? 


MR. NAPTALIS: Yes, I have & couple of motions. 


5 || 
THECOURT: All right, you had better hurry up 


befcre I bring the jury out. 


MR, NAPTALIS: Your Honor, I would move on 


8 
behalf of the defendant clifford for a mistrial based 


upon certain statements made in Mr. Katzberg's | 


summation this morning. 


First point to the fact that -- and I think 
@ 4 
the record will reflect this -- that Mr. Katzberg 


vouched for the credibility of the witness Casey when 


bs h he told this jury -- when he told the jury something 


oe directly, according to my notes, that Tom Casey told 


16 
the truth to you, which was a staetment of the 
i 
17 
| prosecutor that he believed Mr. Casey was truthful. | 
e | 
| In addition he made other statements to that | 


affect which are vouching. He made statements like: 
my “This is a claim that you all know is false." He 


1 
a | made other statements like: We know that these men 


doing was illegal, and put his 


knew what they were 


credibility on the line. 


24 | 
And finally told the jury at the end that the 


25 
evidence of guilt here is overwhelming, instead of 


—) 


@w 
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saying that you may find that the evidence was 6° 
Geveloped. He stated it in his personal terms, and 
I move for a mistrial on those grounds , your Honor. 
MR. BANNIGAN: I will join in the motion. 
MR. Pi STISON: I fail to see the merit in one 


of these points, any one of them. I think to say that 


a 


| 
Casey told the truth is quite obvious, the prosecutora 


and the lawyers claim that. He doesn't say I think 
Casey told the truth. Had he said thet then there 
indeed would be some merit to it. But to say that 
Casey told the truth, if that can't be said, your 
Honor, then I submit that none of the lawyers here 
can say that their clients told the truth. 

THE COURT: The problem isn't that. I agree 
that the statement made, although it may have 4 
semblance of some impropriety, 48 to having the jury 
helieve that he himself believes that only "is 
witnesses are truthful and the other witnesses are 
liars, did not in my opinion reach that perspective 
by way of a statement, but {t came quite close at 
times. And I think you noticed that I was kind of 
concerned at some of the statements being made. 

MR. PATTISON: I did at one point, your Honor, 
with regard to the portion of the argument about 


the defendants’ claims. 
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THE COURT: I am still at this point in an 


area of not full agreement with myself as ‘0 whether 
or not he had a right to identify the person in the 
the Wall Street Journal article, and say 


article, 


that that person was 4n expert whose opinion must be 
accepted by the jury. 

I have a horrible feeling -- I am not certain 
whether I am right or not -~ but I have a horrible 


feeling that it borders fairly close, fairly close, 


on the statement that shouldn't be made to 4 jury 
if he was an expert, must have 


because the person, 


and 


been trought to this courtroom to ba examined, 
then if the Court saw fit, to have him placed as an 


expert as to what he believed the law was, which he 


couldn't do in the first place. Hs said since he 


thought that the law had been violated, and it was 


illegal to do those things, he said it as an expert, 


and that wasn't right. It is not grounds for a 


mistrial however -~ 


MF, NAFTALIS: I should also like in connection 


with -- 


THE COURT: My impression of the summation -- 
I will tell you one thing -- it is going to cause 
some problems. All right. 


NAPTALIS: Your Honor, in connection with 


BA 
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| 
| 
| 
| 
| 


that I should point out -~- 


You can take liberties, but not 


THE COURT: 


too many. 


MR. NAPTALIS: When that article was first 


received in the Government's case I believe Mr. Korman 
in arguing to the defense -- for the prosecution in 


the case -- pointed out that that article was not 


wing received for its truth. Clearly Mr. Katzberg 


used it that way. 


MR. KATZBERG: It wasn't used that way. 


MR. PATTISON: I think the record would show 


the entire point was what was the reaction upon 


I reading this. It was state of mind, that is all. 
THE COURT: If I racall the words used, and | 


I don't have the minutes before me, that the IRS 


commissioner, who is an expert and who cays in this | 
article that it is illegal to do what was -- to givs 
contributions in this respect and to give salary 


raises. That is not stating only what the article 


20 

| says but that is placing emphasis of some proof as 
\\ 

21 1} | 
! to his ability to interpret the law. And I think 

22 | | 
t at is wrong. I am not mistrialing this case -- 

23 
MR. RYAN: Well, with some instruction, your 

24 ! | 
Honor -- | 

25 | : 

MR. PATTISON: I think we should wait for the 
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record. 


li THE COURT: I see problems. 


I MR. 


i not for the truth of what he said but for the fact 


I that it was said. I can think of no other way in 


j which -- 


THE 


for that discretionary judgment of the jury. But lI 
have a feeling as a human being that if I were | 


\ sitting on the jury that I would of necessity accept 


statement. 


| 
| an expert says -- 


fl MR, 


your Honor. 


THE 
heard it I 


| MR, 


\ In other words, the article -- please, please, 


| THE 


| 
| 
PATTISON: I think it clearly must be used 
COURT: I hate to substitute my judgment 

| 
the statement that was being made as a truthful | 
H but I am saying as an ordinary person, assuming I 


knew as little law as these jurors know -- what would 


be the reason for saying that this man's opinion 4s | 
| 
| 
| 


out one other thing, how else coudl the point be er) 


} Mr. Ryan, let me make this point. The point is -- 


I am not saying I would do it as a judge, 


PATTISON: I don't think that was said, 

As a matter of fact I am sure it was not. | 
COURT: You know, Mr. Pattison, when I 
just looked up, but -- 


PATTISON: Your Honor, I would just point 


COURT: It is a dangerous thing to do. 
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Why make a case & problem -- 
MR. PATTISON: We understand that, your 
Honor, but there is no other way to say it. 
MR. KORMAN: Not only that, Judge, but I 
do not think anyone disputes the accuracy of that 
statment of law. 


THE COURT: Whether it is disputed or not., 


that is not the problem, but the problem is whether 


whose opinion they must accept. And that is wrong, 
beacause he did not take the witness stand. 

MR. NAPTALIS: Your Honor, I wanted to add 
something else -- 

THE COURT: Absolutely wrong. 

MR. NAFTALIS: <-- Mr. Katzberg, 1 believe, on 
two occasions indicated first that the article puts 
these three defendants directly on notice that their 
system was wrong and indicated Mr. Clifford had read 
the Wall Street Journal article. 

MR, PATTISON: Yo r Honor -- 

MR. NAPTALIS: Wh.tever the minutes show. 

THE COURT: We must awnit the minutes. Let's 
carry on. 7 will deny the motion. 

mR, BRANNIGAN: The record is clear. 


MR. RYAN: There may be an appropriate 


or not the jury should be told that this is an expert 


5018 
instruction that can ha given during the charge. 

THE COURT: I think there has to be an 
appropriate instruction as to that portion of the 
exrert's opinion. 

MR. COHN: Let the record show I join in all 
the motions. 

THE COURT: If you wish to join each other in 
writing it out you may do so. 

MR. COHN: Right. I aleo toin in the motion 
for a mistrial on the qrounds, as ‘our Honor stated, 
in his comment on the Wall Street Journal article 
as it related to the summation. 

MR. NAFPTALIS: Just one or two other points 
fo- the record. First, your Honor, ! would move for 
a mistrial also on tha ground ‘Mr. Katzbarg told the 
jury in referring to that chart, and about which there 
‘ave been some disputes about this saarlier, that 


based on this chart, and so on and so forth, there is 


no question that over $200,000 in illegal contributions | 


ware made. If your Honor recalls at the time of the 
admission of tha chart Mr. Katzberg concaded before 
your Honor that $100,009 or approximately one-third 
of the dollar figure on that chart did not constitute, 
even under the Government's theory of the case, illegal 


political contributions. 
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MR. PATTISON: That is 200,000. 


[ see no tremendous injury on that. 


3 | 
“M2, “MEFTALIS: Thank you, your Honor, 


brina the jury in. 
y 


iat (The jury theceuron returnad to the courtroom 
| 


riaht. 


All 


MNAFPTALTS: May I procaad? 


MP. 
Naftalis. 
°F 

; MPR. MNADTALIS: tnda@a Costantino, Mr. watzbera, 


qentlamen of 


Tr 


1) = 
‘tr, Pattison, fir. “intura, ladias anid 


_ ‘a the jury, at the outset lat me taankx vou very mucna 


12 
for all the courtasy ind attention you have shown 


to all the lawyers in this case and all the 


« 


in this cas¢, and all tn? Oarties la tis 


, 


w 


witnesses 


at 


ad CASA. Bnd on behalf of all the lawyers I wish to 


express my appreciation * you for all that. 


18 
I would also like to express my personal 


} 
] | ; 
9 l appreciation to you for your patience and courtesy 
20 || as + u sat here during thess many waeks of this trial, 
2) | ac these rather tidious, and old,and st le avencs 
} 
22 ware unfolded bafore you. | 
23 | 
I also want to thank you ladies aad gentlemen | 
i] | 
| 
an for rerformina what I consider at least as being one | 
| ' 
| } 
25 of the most imrortant jobs or responsibilities taat 
B 


to 


to 


for 


ICT COURT 
ICT OF NEW YORK 
— —s _ — —s — a a a — — os a - — — x 
TP emamre mo AMERTC?. - 
iL STATES i AMERICA, $ 
QD) + . 
Plaintiff, : 
-against~- : 
r 1 T TT ' MAVUTYNT) . 
RIC} CLIF RD, DAVID J. : 
i" + > B n a9 3 
ia. 3 NK B. WELI ind 
SECURITY NATIONAL BANK, $ 
Defendants. : 
— — — — — — — a — — -_ — on _— — — x 
Prelimina tate 
™hKic mame noawr a c ee or oT, 
imis ie C anau 1s SUDMILLCa 
917° s+ hI *30na 1 t nk alata Lee! re 1Y 
urity National Bank \ene Bank’) lI 


od 


y Mr. William 


There has 


bee 


it was the practice of 


certain officers of the Bank to 


T. 


n 
si 


su 


the 


CR No. 75-CR-654 


t 
on behalf of defendan 
support of its motion 
ne Kp rt witness ind 


bstantial testimony at trial that 


Security National Bank tu request 


volunteer to join a contri-~ 


butions program during the years 1967-1974. In most, but 


not 


the program, 


ail, 


instances, 


Su 


" 


ch 


BA 


an officer 


R71 


agreed to participate 


in 


he was granted an annual salary increase of $1,700. 


There has also been substantial and undisputed 
testimony that the $1,700 salary increases which were 
granted to officers who agreed to participate in the 
contributions progra.. vcre in several import. 1t respects 
bona fide salary raises. This $1,700 was included in 
an officer's salary for purposes of computing his pension 
and life insurance benefits. In adaition, several wit- 


nesses have testified that there were occasions when 


they failed to make the requested monthly contribution 


and applied their salary ~~ including a portion of tne 
$1,700 annual increase ~~ wholly to their personal ex- 
penses.* Finally, there has been no testimony to the 


effect that any officer's $1,700 raise was at any time 


revoked or rescinded as a result of his failure to make 
. 


requested contributions or for any other reason. Nor 
has there been any evidence showing that any officer was 


required to account for his expenditure of a $1,700 raise 


received by him. 


The Bank proposes to call Mr. William T. Holloran 


as an expert witness. In response to a hypothetical question 


* See, @.g. Tr.p. 3242 (McNierney) 


Pe 


na gE Bes SE 


based on the foregoing facts, Mr. Holloran will testify 


that the $1,700 salary increases received 


in substance 
by officers of the EFank constituted income which was 


taxable to them as individuals. The basis for his decision 


Vv 


will be that on the facts presented the officers had 


dominion and control of the $1,700 received by them. 


Mr. Holloran will also testify in response to a hypo- 


thetical question that if the officers did not have 


dominion and control over any sums received by them, 


— 


~~ LN — 
icome to them. 


Such amounts would not be taxable ii 

Mr. Holloran's qualifications as an xpert 
on tax law include twenty-two years of service with 
the Internal Revenue Service ("I.R.S."). His back- 


ground may be summarized as follows: 


1946-1950 Revenue Agent, I.R.S. 
1950 Graduated from Law School 

1950-1557 Trial Attorney 
Office of the Chief Counsel 
i Rios 

1957-1959 Senior Tria] Attorney 
Office of the Regional Counsel 
oie eos 
New York, New York 

1959-1962 Assistant Regional Counsel 
pS FSF 


Kansas City, Missouri 


% 


1962-1968 Assistant Regional Counsel 
Lied 
New York, New York 


1965-1968 Graduate Study in Tax Law 
New York University Law School 


In the last-mentioned position as Assistant Regional 
Counsel of the I.R.S. in New York City, Mr. Holloran super- 
vised approximately thirty staff attorneys, and was responsible 
for overseeing a caseload which rumbered approximately two 
thousand. 

Since 1968, Mr. Holloran has been employed as 
National Director of Taxes by © D. Leidesdorf & Company, 


a firm of Certified Public Accouncants. 


Argument 

Rule 702 of the Federal Rules of Evidence 
governs the receipt of testimony by experts. The rule 
states: 


If scientific, technical, or other spe- 
cialized knowledge will assist the trier 

of fact to understand the evidence or to 
determine a fact in issue, a Witness 
qualified as an expert by knowledge, skill, 
experience, training, or education, may 
testify thereto in the form of an opinion 
or otherwise. 


In the present case, the Government alleges that 


the contributions program instituted and operated by certain 


officers of the Bank provided a mechanism whereby Bank 
funds were expended in violation of 26 BLS .C.. Seie. 


is the Government's theory of the case that although the 


contributions checks were drawn on the participating 
officers' individual ur he granting of $1,700 
salary increases was ham e officers acted as 
mere conduits of funds which at all times retained their 


character as Bank property ti y, the legal char- 


4 


acterization of these Sal ry increases 1S a fact 1n 


issue, indeed a cruci é \ it is a proper 


subject Kp Lm j the explicit language 


of Rule 
. Holloran's proposed testimony does not 
concern the ultimate issues 1n this case. It is worth 


noting, however, that even if his testimony did relate 


to an ultimate issue, such testimony would be properly 
, J i J 


admissible in the discretion of the court under the 


liberal approach to admissibility of the Federal Rules 


of Evidence. Rule 704 expressly abolishes the archaic 
"Wltimate issue" rule which was applied in older cases 
to exclude opinion testimony on the ultimate issues of 


a case. Rule 704 provides: 


—— 


Testimony in the form of an opinion 
or inference otherwise admissible 1s 
not objectionable because it embraces 
an ultimate issue to be decided by 
the trier of fact. 


Not only is Mr. Hol:oran's proposed testimony 
unobjectionable unaer the new rules; his testimony will, 


we submit, measurably assist the jury in resolving an 


issue which involves technical and specialized fields 


of knowledge. 


Historically, courts have permitted expert wit- | | 

nesses to testify for the Government in prosecutions for 

income tax violations. United States v. Johnson, 319 U.S. | 
503, 519 (1943); United States Vv. Caserta, 199 F.2d 905, | 
908-9 (3rd Cir. 1952); United States v. Augustine, 189 
F.2d 587, 589-90 (3rd Cir. 1951). In Shippen v. | 
Commissioner, 274 F.2d 86 (Sth Cir. 1960), a civil tax | 
case, the Fifth Circuit reversed a decision of the Tax | 


Court on the ground that the Tax Court had improperly 
excused an Internal Revenue Service ager+ from testifying 
as an expert for the defendant. The court held that the 
agent should not have been excused simply because he wor ed 
for the government, and that “if he had formed a considered 
judgment or Opinion as to [the worthlessness of a debt 


which was the central issue in the case], that opinion 


and the facts subject to disclosur 


| based would be most pertinent to the main issue in thi. 


case" (at 863). 


| nevertheless the tax conseguences of the raises in 


' question are directly relevant* to the question of 


| whose monies were utilized in making the contributions 


which are the basis of this prosecution, 1.e. whether 


| quences of these raises would permit the jury to properly 
|| draw an inference as to how these raises should be treated 
for purposes of this prosecution under §610. For, unless 


the raise is viewed as the property of an officer, there 


are no tax consequences to him upon its receipt. Con- 
versely, if and only if the raise is considered the property 
i] . . . . 

| of the officer will it be treated as his taxable income. 


Finally, we submit that on the basis of nis 


education, training and experience, Mr. Holloran 1s amply 


* Rule 401, Federal Rules of Evidence, states: 
“'Rolevant evidence’ means evidence having any 
tendency to make the existence of any fact that 
is of consequence to the determination of the 
action mor2 probable or less probable than it 
would be without the evidence." 
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Ge 


| 


qualified to testify as an expert regarding the 


aforementioned subject 


Conclusion 


For the foregoing reasons, on behalf of 


defendant Security National Bank, we respectfully re- 


quest the court to grant the instant motion to qualify 


Mr. Holloran as an expert witness and to permit him to 
testify as such. 
Respectfully submitted, 
LORD, DAY & LORD 


Attorneys for Defendant 
Security National Ba 
? 


5 Broadway 


Of Counsel 
Eugene F. Bannigan 


Dated April 28, 1976 
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A 


A 


Q) 


0 


A 


) 


A 


discussed subpoena 
McDonald, 


morning; correct 


nat | ha ( 
Dur ! ! | ( i , fi 
Det hair | i! ( tl ri — t ! 
Lot it I i c 
itl reiate ! } { i { ! i| 
‘ i< \ ( 

Mr. ( ( ul 1 
witli t aol ) Je ee | } bya 
sworn i Ltr , and j i the a oOrney 1 
privilege on behalf of tiv: Bank, in the presence of 
thie fuxry.* Upon ¢ 1 natior by th cou without 
the presen of th ury, 1 testified tha it 
is n intention to continu to invoke Line privileg 


At an ecarlier occasion during the trial, the 


court has ruled, over the Bank's objection on the ground 
et The invocation o chi l lege 4d the presence of 
th jury was obj ted to by both the Bank's trial 
counsel and the Gover nt 


ia rt the 


‘Whe fon sits a4 Lurecg 
attorney-client prin i Le (his action. 
The statutory basis for the assertion of the 


attorney-client 4} the federal courts is 


found in Rule 50) roderal Rules of Evidence which 
’ , 


states in rele vant 


Except as otherwise 
Constitution oO! 
provided by Act of Congress OY in 
rules preser ibed by the Suprenre Court 
pursuant to stab tory mthority, the 
privilege ob a ness, person, JOV— 
ernment, State, OF political subdivi- 
sion thereo!s shail b governed by the 
amon law as they 


principles of the co 
the courts of 


wiav be interpreted bow 
the United States in the light of 
reason and expr Lenc: 


The existence of the attorney-client privilege 


ly rootcd in the common law tradition that more 


isso dc 


than sixty years ago the Supreme Court was able to state, 


in United States V- Louisville & Nashville Railroad Co., 
LiL 23 Louisville & {Or 


236 U.S. 318, 336 (1914) that: 


~The desirabiity of protecting con- 
fidential commun icaticas between 
attorney and ©! ient as a matter of 


public policy is too well known and 


has been tao often 
text-books and courts +O need Cx- 
now. L= such com- 
required to be 


recognized by 


tenard comment 
munice tions were 
the subject of oxamination 


made 


feadine Case \’ 


holeing to this eftect iss Rad 


Lon 299 F.2d 314 (7th Cir.), 


American Gas Associat 


cert. denied, 375 U.S. 929 (1963). In Radiant 


a civil antitrust action in which the availabitity of 


HOraAL LON was raised i’ a aus- 


the privilege 'o a cor] 


covery context, the 


A corporallon 3 C 
same treatment as any ol her “elrenk,” 
-- no more and no less. [If it seeks 


legal advice from an attorney, and 


relationship confidentially 


in that 
relating 


communicates information 
to the advice sought, it may prom 
tect itself from disclosure, absent 
i er thereof. (at 324) 


its waiv 


In the present case, there is undispuced evi- 


i 


derce that the firm of Shea, Gould, Climenko, Kramer & 


Casey in whach Mr. DeGenaro 15S a partnér, served as 


general counsel to Security National Bank during the 


* See, O-Gee 
Railroad Coe. 


s v, Lowisviille & Nashville 
L80 


United Statcs 
supra, at 336; Belanger v. Alton Box loard Co, 
Fo 2d 875. 93-94 (7th Cir. 190); Georg) a-Pacific 
Plywood Co. v. United States Plywood Corp. , te PED, 

463 (6.D.8.¥.. 1956) > Radia Corp. of America v. Raviand 


Corp., 16 F.R.D. A406 (Hi. Lil. 2955}. 


period from 1% seta t ttw } ‘4 Lape 
sentation establish y ber i redationship of 
attorney and client between ‘Nr. DeGenaro and the 
Sank, entitling the Bank Lo prevent disclosure of 
all communications between Bank of facers and 

Mr. DeGenaro which tall within the scope of the 


privilege and as to which the privilege has not 
been waived. Republic Gear Company v. Borg-Warner 


Corp., 381 F.2d 551, 956 Pacey. VIGT 


2. The testimony which is sought 3s pro- 


= 


tected by the attorney-client pi ivilege. 
It has been established, by the court's 
examination of Mr. DeGenaro, that during the period 


! 


of time in which an attorney-clicnt relationship 
existed between Snea, Gould and the Bank, defendant 
David J. Dowd and Frank B. Powell, acting as officers 
of the Bank aid on benalf of Lhe Bank, communicated 
with Mr. DeGen ro for the purpose of obtaining legal 
advice (Tr. pp. 2624-47). These communications in- 
cluded discussions relating to the legality of a pro- 
gram instituted by the Bank whereby certain enployees 
were requested to make contributions to various civic 
and political groups (Yr. p. 2646). It 


‘he Bank's 


understanding, and we have no information which would 
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wn) 


jowd and 


"control 


communications of the Bank 


purpose > defining the scope of the corporation's 


attorney-client privilege. The "conti oOo}. group” Cest 


ined as follows in City of Philadelphia 


has be > : e. 


v. Westinghouse Electric Corp., 210 F.Supp. 482, 485 


), Mandamus denied sub nom. Generas Electric 


Co. v. Kirkpatrick, 312 F.2d Ree (SUMTER £962) eet. 


denicd, 472-852 94s CPSeS)-< 


If the emplovee making the communica- 
tion, of whatever rank he may be, is j 
a position to control or even to take 
a substantial part in a decision about 
any action which the corporat ion may 


take upon the advice of iw altorney, 


* 
@? il ! ! 
} ‘ i! ! ! 
‘ 
, 
‘ o>! { 10) i ( al 
C ’ ‘ i ' wn touve to? crete 
: rida «a 
j aL ( ) hh 
the s m Of th itLorney-ciient ! eCge 
The scope of the privilege 1s Lf has been de- 
™ fined as follows by Judqe Wy rh! i in United States , 
United Shoe Macnine Cort.; 891% Sapp. 337 ,. 239>37 
(D.D. Mass LAO) ¢ 
ePTiey: POLV ap} onity Tf (2) he 
asserted holder of privilege ' Ol 
soudqht to becom a ¢ Hts (2). che per 
son to whom the col picalion was made 
(a) is a member of tae har of a court, 
or his subordinate and (b) in connection 
with the communication is acting as a 
lawye@.i; C3) ©) co 11 } » reheat 
to a fact of which Lhe attorney was in- 
formed (a) by his client, (b) without 
: the presence of Sivangers, (e:}; for the 
P purpose of securing cither (i) an opinion 
on law (ii) legal services, or (111) 
assistance in some legal procesding, 
and not (d) for the purpose of committing 
5 : - ~~ 
a crime or tort; and (4) the privilege 
ee a has been ‘a) claimed and {b) not waived 
by the client." 86 F. Supp. at 358-5‘ 
See, United States v. Bartlett, 449 I.2d 700, 704 (8th 
“5 Cir. 1971); N.L.R.B. v. Warvey, 349 F.2d 900, 904 (4th 
1965); Colton v. United States, 306 F.2d 633, 637 
E - 
(2d Cir. 1962). The scope of the attorney-clicnt priv- 
o 
ilege has also been defined in Rute 5-O3(b) of the 
* 
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td 


‘ 
: 
0 
3 


mor 


erat 


: 
; 


’ 
1a rr 
' 
, ; ' 
‘ }] ( { } ae | i ‘ 
' ; 
or hi | rep ~ 
1 Con } | ol il | » ° " nta 
} ae ! ) yf { 
l : ; ) 
Lat Lic re ivtauon Of; { ional legal 
< rVvi ( t thy c] ont ; | ) ( i] | 
toa la r repre ibang not ! na matter 
oO co pntere ae 
, “big mre se D ers Ce ( | 24 } - 
Lwi rss. j | | ind ?} \ r 
£Lo the purpo »f curing Le l advice (Tr. pp. 2641 
4 ) » 1 1] 4) ) 
ot ae orc ! rtd P rs re orl F 
were made in contlidence an not in t presence of 
Strangers. Finaliy, the MINnLCALIONS wer not "TO 
the purpose of committing a crime or tort" (omphasls 
cS , ] a) y c¢ 
added) United Shoe, supra, p. 359%. 
The fact that the defendants ar now on trial 
t 1 ct } Vv ] . ‘ ' } vw ) - 
for alleged activillt regarding hich they earlier 


privilege. his is so bucwuse, aS Lhe Supreme Cour 


has stated, 


"Tt is “obv iS that 2t wou 
privi le 


of attorney-client ¢ Li 
purposs 


distinguishabl| 


attorney himse| 


L 


defendant. See, @.g. U.S. Ve. ALUPLAGC, 


Fth Cit. L973) Cok tin lonied t » | ar ee \ (1 7 4) 
‘ ‘ )3 
In re tYyder, 381 F.2d 33 (4th (G21 1967); see also 


United States v. Bartlett, 449 Yo 2a 700 (8th Cir. 1971), 


cert. denied, 405 U.S. 932 (1972), in which the attorney 


; amed as an unindicted co-conspirator. In the 


Was fic as a2 


present case, by contrast, no member of the firm of 


Shea, Gould has been named as a defendant or as an una 


indicted co-conspirator. 
In a second category are cases in which the 


communications involved advice by the attorney which 


was designed to aid the client in tne commission of a 


; ' i ‘ 
: { 
tho} 
" 
re Lr cL a {at } 
bb co \ ‘ it 11 tlical 
P , 
llal »€ Llrert hr 
) | thy PAY ) “al ; 
rr. r ‘ 
it i ! - ( that ( 
urthe. \ 2) a crime. Rath 
Powell will ETE mid \ 
1 testitry urlLher Ll 
rut 6 (1) at the out t £6 i 


| w had undergone changcs. 


3. The Bank's right to 
client privilege 


The attorney-clicn! 


the communications between 


DeGenara has not been waren 
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ssert the 
has not been waived. 


priv 


‘rpretaltions of 


at torney- 


ilege which attached 


Powell and 


Ss Dowd, 


Although a number of 


a 

uch a WalVve 1 i. itd i wi tt { { { mt 
, 
facts ot thy pares’ na 
"Tre Corre t rul ’ ra t Wal ? ( tho 4 
corney-client privilege is that "only the ellent can 2 

waive this privilege and, to Support a finding ol 

waiver, there must be cviden that he intended Lo 3 
e 
ee 
. WALVO! 282255" Commneet ieul Mutual 7, Insurance Co, a 
* ; - : : 

v. Shiclds, 18 F.R.D. 448, 451 (S.D.N.Y. 1955). The 
ome = at 
Oa 
corollary of this rule is that the attorney te? "ae : 
‘i 
bound to raise the claim 1n any proces ding in order i 
A 
to protect communications made ti cont ldence.*" Ps 
ftepublic Gear Co. v. Borg-Warner Corp., 38t Pole: SEE, : 
556 (2d Cir. 1967), citing A.B. Dick Co. v. Marr, 95 i 

F.Supp. 83, 101 (S.D.N.Y. 1950), appeal ‘ismissed, 

197 F.2d 498 (2d Cixr.), cert. denied, 344 U.S. 878 4 


(1952). 

Thus, the privilege was not waived when 
s Mr. DeGenaro voluntarily testified before the Grand 
Jury regarding the communications as to which the 
privilege is presently asserted. As an etlorney, he 
had no power to waive the privilege on behalf of his 
client, the Bank. On the contrary, he was required 
be law and by his ethical obligation* to produce such 


See Canon 4, DRA-1OL(B), Code of Professional 
Responsibility. 
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time received 


a waiver would be « also 


‘dd that there has been no wa privileg 


the full Board of 


i 


Directors Bank, acting 


such (Tr. pp. 2650-51). 
In short, he has testified that he determined 


appear before the Grand Jury and reveal the confidences 


of his client after 


consulting with, and only with, 


Messrs. Shea and MacDonald, | w partners (Tr. p. 2650). 
Mr. McDonald, having no 


connection of any sort with the 


Bank, clearly had iio authority 


t} \ : -ivilege on 
behatif of tne Ban 


Mor 


port cd 


privilege and direct Me. BD ro to testitly, 
such an act on his pat woulda f t 

hy Par’ .> ' , } f ' ? ra f 
Directors Of a nalt } ban \ f 4 ja follow 
in 12 U.S! §71: 

The affairs of cacl {ion 

shall be managea OY Se ee ; than 

fiv direct TS, who 1] hoe { oct i 

by the sharcholders.... 

[tt has been held that the only powers COn- 

i i 


ferred upon the directors of a national hank are vested 


in them as a board, and that the assent of individual 


members of the board acti separately and singly 15 
j I Y jiy 


not the assen f the bank, and docs not bind the bank. 


Fort Scott Farst Wat fonal Bank v. Drake, 35 Kan. 564, 
11 P. 445 (1886). “his is consistent with the universal 
rule that the Board of Directors of a cory ation acts 


ap 


\ 
‘ 

: : 

Is . ( J } ; } 
P / t P ° . ‘ , | 

O t hye tt - j ae fA 1B} IAG). has 3} 
held, fox a i n rinta d 
ln bi i | | ou ( i I t1o 
i tiv ard ¢ ( to. Sra LK. V. } l 
Realt COEP.« 23 Se a FG (29 Rs In vac of 
this well-¢ tab i mid longstand ( ru t it 1 
corporation ca act only upon the authorization of 
the Dire t rect tl 1 Board, { at 
Surprising that tnere no cast up} r | matksoevel 
ror th propo ( that « >LIG Le pbrector such a 
Mr. Shea, acting q Director, has th po r to walve 
an attorney-clicnt privilege belonging to the corpora- 
tion. 

Nor can it be argued that Mr, ¢ “a's dual 
role as Director and counsel to the Bank empowercd 
him to waive the Bank's attlorney~<« lient privilege. 

The only case in which a waiver was found in the con- 
duct of an atlorney-Director is United States Vv. 
3 BA ad 
- . 
e : > ¢ 
a . - x 
‘ 
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hd ing 
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arial 
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Cone 


Group of dcefe 


was neither the sender nor receiver 


Lond 

Le \ 
1] 

De ats 
, 

heret 

Lie 

cp: 8 


Or SUct 


volun! 


qovernment t 


S$ wal 


erning 


partment 
al ilv 


P ] tne Ilo 
} ze 
ff ves 
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re located 
tiv Rae 
hington, D. 
Oo unl Laon 
’ { } ] tha le i 
eu, HOt privil 
cre*? of defer 
Lic es, 4 1 
Wiren bh tLaxted 
re Ol histic 


turned ove 
@ «exhibits in 
as the 


the Vehicular 


mahy 


ndants to which Joynt 


r- 


in short, I conclude, when he made 


delivery of. { he ‘document s to the 


i-trust Division, he 


did so as 


the agent of the corporations 1in- 
jer : 


volved; patently 
adv 


liser. 


Finally, 


m@ was not 


counsel 


walved 


for the 


not as their legal 


(emphasis supplied) 


the 


bv 


Rank 


Bank's 


any st 


in inl 


S$ OpenlLng 


attorne,-client 


atements made by 


renarns. ti. 


143) 

nil 
Lng 

Ly 
: 

‘ 
privi- 
Mr. Bannigan 

] 
oe 


sannigan 


of counsel, sich a statement wold me 


a waiver bv the Bank of the attorney-clicnt priv- 


distinction must be drawn 


circumstances in wl :} » privilege 


waived in a criminal opposed to 
, 


rf advice 


case where th defendant 
counsel defense. 


civil 


counsel, Lhe attlorn veclient priva 


Ls 


Soe Trans World Atrbianes brs We Hip hes, 


602 (2d th ome 1964) curct. ALSMLssse 


, 
The basis for this rule tnoa civil 
statement in a pleading or atfiday 
dence. 
oy 
criminal case. Here, the stoatemen 


not evidence, and they do not bind 


Ls © 


1, 380 


fc 


is 


fhe situation is encirely different 


counsel 


a defendant, 


the court in the present case has @xpr 


‘ssly so 


structed the jury on numerous occasions. 


in his opening statement Mr. Bannigan 


minded the jury to “remember a Lso 
bank intends to offe. cv idence in 
under no obligation to do soa 


CPr 


In a criminal case, tie 


that 


this 


p. 


rule 


himself 


waived. 


432 F s2d 
i S27 248% 
that the 


evi- 


in a 


are 
as 


in- 


Indecd, 


although 


C: 


2559). 


i 


S 


clear 


rc” 


the 


that 


a defendant waives his right to assert the attorney- 


client privilege only if he testifics as 


to 


communica- 


tions with his attorney, U.S. Vv. Pauldino, 487 F.2d 


or fails to object when his attorney is called to testi- 


Cy, Usbe. Vs King, 484 F.2a 924 (19 
denied, AlG U.S. 904 (1974). Neit 


. \ 
has occurred in the present casc. 


{en 


pe 


U.S: 98 


th Cir. 


her 


L973) 


of these 


1 (1974), 


jj GRE Es 


events 


Finally, 
WAS Not ind could 
dants Powell and Dowd in 
The privilege was simply 


United States v. Piccini, 


af nied, 393 Oost. S327 €49O79) 4 


treat. the privileqe 


calling Mr. DeGenaro to tes 


waive. ‘Thus, in 
f2d Cir}: Gert, 


he defendant was convicted 


of fraudulently concealing the assels of a bankrupt 


corpo: ation of which he was 


officer. Ne argued that 


the trial court had erred in permitt ing the corporation's 


attorney to testify thea 
apply corporate funds to 


to tne attorney. 


was privileged, but. the Second 


contention, and held that 


the defendant 


Defendant 


as an officer 


defendant had instructed him to 


reduce defendant's indebtedness 


gued that the communication 
Circuit rejected this 


instruction was given by 


of the corporation, so that 


the privilege, if any, was that of the corporation, and 


may not be availed of by 


defendant)." (at p. 593) 


The same is true in the present case, and Messrs. Powell 


and Dowd could neither invoke the privilege nor waive 
J 


it. ‘the privilege, accordingly, remains intact and! 


be asserted by the Bank. 


requcsl Lhe 
serting the 


to the Lest 


Or Counsel 
ad . 
Eugene 


Dated April 


a 
Ve 


2, 


Bannigan 


L976 


BA 


ins l nt motlrton as 


with respect 


Respeet fully submitted, 


LORD, DAY & LORD 
Attorneys for Defendant 
Goo urilyv National Bank 


2%) Rroadway 
New York, New York 
(212) 344-8480 
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IN THE 
Supreme Court of the aluited tales 


October Term, 1!) 3! 


No. 


Pctitioner, 
—aguins.— 


Untirer Stares or AMERICA, 


. Respondent 
+- ee 


P. TITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS FOR THE 
FiRST CIRCUIT 


Petitioner, Standard Coti Produets Co. Ine., respect- 
fully prays that a writ of c rtiorari issue to review the 
order of the United States Court of Appeals for the First 
Cirenit entered in this case on February 2, 19GL issuing a 
writ of mandamus upon petition by the Government di- 
recting that the judgment of acquittal of petitioner in a 
criminal proceeding entered in the United States District 
Court for the District of Massachusetts hy direction of the 
trial judge (Wyzanski, J.) be vacated and ordering that 


the case be reassigned for a new trial before another judge. 


Opinions Below 


There was no formal opinion of the United States District 

Court. The statement by the District Court to the jury in 

e directing the verdict of acquittal is reproduced in Apper.dix 
D, pp. 32a-36a. 


BA 


The cpinion of the Court of Appeals has net yet been re- 
ported. It is printed as Appendix B to this petition, at 


pages da-29a. 
Jurisdiction 


The order of the Court of Appeals was entered on 
February 2, 1961 (Appendix C, pp. o0a-Sla). On Pebruary 
28, 1961, Mr. Justice Mrankfurter extended the time within 
which this petition might be filed to March 15, 1961. The 


jurisdiction of this Court is invoked under 235 U.S.C., 
Seetion 1254(1).’ 


Questions Presented 


1. Whether the double jeopardy ciause of the Fifth 
Amendment of the Coustitution of the United States bars 
a new triai of the defendant for the same alleged federal 
crime after a judgment of acquittal has been entered in the 
previous trial before a federal court of competent jurisdic- 
tion, where, in the previous trial, a Jury was impaneled and 
sworn, the Government presented evidence for seven days, 
the trial court directed a judgment of acquittal before the 
close of the Government’s case, the jury was discharged and 
the defendant was fr. . 


2. Whether the Court of Appeals has jurisdiction, upon 
petition by the Government, .v issue mandamus directir7 
that 2 judgment of acquittal entered iy a criminal proceed- 
ing by order of the trial judge be vacated and directing 

tthe fecree ef the Court of Apneals issuing maudamus is a final 

jurdyincet oo an inden adeut adversary suit. Missouri ex rel. St. 
Louis B. & WI. R. Co. v. Tayior, 266 U.S. 200, 206 (1924). See 
Roche v. L-aporated Muk clssn, 319 U.S. 21 (1943). 
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that a new trial be had, when no righ: «!. ppeal esists from 


such judgment «f acquittal. 


3. Did the United States jyistriet Court have the power 


during 2 criminc trinl to direet a jucgiwent of asc juietin 
a 


before the close of the Government 


s case. 


4. Did the United States Distriet Court have thie power 


durine a crimi | trial to direct a judgment of acquittal 


before the close of the Governn ent’s ease where: 


(i) Evidence was received for seven days; (Tr. 1- 


718)? 


(ii) The trial judge found that use Government’s 


two principal witnesses displayed a ‘‘lack of aware- 


ness or lack of capacity in connection with their testi- 


monial obligations’? (Appemlix D, p. 33a) ; 


(iii) The trial judge found that it was prejudicial 
to the defemiants when one of such witnesses changed 
his testimony with respect fo a vital date im the 
Government's case as a result of a talk with the prose- 
euting Government attorney during an overnight 
reeess (Appendix D, p. 35a); and 

(iv) the triai judge concluded that justice required 
him to grant the defendants’ motion for a judgment 
of acquittal (Appendix D, pp. 35a-36a). 


5. Whether the Court of Appeals in a mandamus pre- 
coeling may review and vaeate a judgment of acquittal 
“directed by a trial court of competent jurisdiction if it 


determines that tne trial court did so crrone usly. 


P 


2 The reference “Tr.” is to the transcript of the trial proceedings. 


‘y Did the Court of 


al acquiltat 


i. Dial 
ifying Jucdse 
trial directed bs » Conrt 


hee | uy 


“qu 


Constitutional Provisions, Statutes and 
Federal Rules | »lved 


The constitutional provision involved is the double jeop- 


elause of the Fifth Amendment, providing as follows: 


nor shall any person be subject for the same 


offence to be twice put in jeopardy of iife or lib; 


9 


he following statutes are involved and are printed a> 


Appendix A to this petition, page la: 


IS U.S.C. Sections S71 and 1001, under which the pel 


tioners were indicted and . ed. 


18 U.S.C... Section 0231, comberrinz jurisdiction upon the 


[Metys t 'n-t, 


v8 Us.C Section 1651(a), under Which the Court of 
Appeais mur ported fo issue its writ of in éLamus. 

298 US.C.. Section 4, whieh provides the conditions 
for di-queTteation of v trial judge. 


Kederal "ules of Criminal Procedure, Rules 29(a), 


37 (a). 
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Questions P esented 
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Summary 


Argument 


was improper for the court below to issue 


mandninus reviewmng Al | vaeating the judg- 


ment of acquittal direct: d by the trial court 


B 


The JTssuance of the Writ of Mardanims 


Was Not “In Aid Or" the Cireuit Court's 


The Issuance of Mandamus by the Court 
Ralow Violates the Basie Princiy le That 
Mandamus Will Not Lie to Review the 
Exercise of Judicial Diseretion by an In- 
ferior Court 

The District Coart’s Direction of a Judg- 


ment of Aequittal Was Not Irrroncous 


yen if the District Court Committed 
Krror It Was Not Acting Bevond Its Ju- 
risdiction in Directing 2 Judgment of Ac- 


QUIttal .......-eeece-cersneseesenersnnensnnensseerenennenenennennens 
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LI. 


Clonelusion ......- 


Appendix A 


(1) A District ¢ iT; the Inherent 
Power to Dire. a Judgment of Ac- 
quittal at Any Stage of a Criminal 
rial 


(2) The Govermnent Was Not Deprived of 


a Jury ‘Urial in the Present Case .. .... 


(3) Rule 29(a) of the Iederal Rules of 
Criminal Procedure Does Not Affect a 
Triz] Court’s Power to Direct an 
Acquittal at Any Stugce of the Pro- 


eeeding ..... 


ky. Mandamus Dor Not Lie Where Both 
Statutory and Common Law Policy Pro- 
hibit Appellate Review 


The issuance of mandamus by the court below 
vacating the judgment of acquittal and order- 
ing a new trial places petitioner in jeopardy 
in violation of the Fifth Amendment 


A. The Judgment of Acquittal Directed by 
the District Court, Lrre  ective of How 
Improper It May Ilave Been, Constitu- 
tionally Bars a Retrial of Vetitioncr 


B. Defendants Having Once Been Placed in 
Jeopardy Cannot Be Tried Again Liven 
if the Judgment of Acquittal Could Be 
Considered a Nullity or Deemed an Order 
of Mist tal 


PAGE 


44 


47 


or 
tz 


64 


la 


Questions Presented 


to 


\“hether it was proper for a circuit court of appeals 


t of mandamus vacating a judgment of acquit- 


by a district court on the eighth day of a 


isle a Wl 


tail «lirecteu 
criminal taial where the district court had concluded prior 
‘> the close of the Govern:ment’s case that there had been 
Government wit- 


Government counsel with 


testimonial d Miciencies on t.e part of key 
nesses, Hnaproper eonduct by 
respect to a vital aspect of one part of the Governinent’s 


se and that an acquittal was required in the interests 


of justice, 
Whether, on the above facts, jeopardy attached within 
the meaning of the Fifth Amendment, so as to bar the ei 


vit court from issuing mandamus vacating the judgment 


of acquittal and ordering a new trial. 


Constitutional Provision, Statutes and 
Federal Rules Involved 


U. S. Consr. amendinent V_ provide: pertinent part: 


» 


* nor shall any person be subject for te same 
offence to be twice put in yeopardy of life or limb;... ie 


The applicable provisions of the following statutes and 
Iederal Rules of Criminal Proceduie are quoted ifra in 
Appendix A: 

“All writs” statute, 28 U. S. C. §1651(a). 


Criminal Appeals Act, 18 U.S. C. §373 
Federal Rules of Criminal Procedure, 22(a) and 37(a). 
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SUMMARY OF ARGUMENT 


I. 


Mandamus was improperly issued by the Circuit Court. 


A. The “all writs” statute, 28 U.S. C §1651(a) (aifra, 
Appendix A) clpowers Given). courts of appeal to issue a 
writ of mandamus or'y when “in aid of 
iurisdiction. Rache v. vay rated Mille Ass’n, 319 U.S. 21, 
5 (1943): Whilnew ve Dick, 202 U.S. 102, 136-137 (1906). 
Any actual or potential appetlate jurisdiction in the court 
selow was extinguished by the judgment of acquittal d 


rected by the trial court, ina case properly before it, fromm 


whieh acguilfal the Criminal Appea 
(infra, Appendix .\) euthorizes no review at the instance 


of the Gevermmnent. Accordingly, there was no appellate 
jurisdiction “in aid of” whiten the circuit court could issue 
the writ. 

B. The “all writs” statute permits the issuance of & 


writ of mandamus only if “agreeable to the usages and 
principles of law.” The vrit may not be used to review 
an exercise of discretion or judgment by a trial court in 
¢ properly before it. Ea part Perry, 102 


U. S. 183 (1879). In the present case, the district court's 
direetion of an nequittal in response to defendants’ me- 
tions constituted suel an exercise of judgment. The Gov- 


ernment’s use of the extraordinary process of mand.uaneus 


in this case is nei 10 compel aetion by a competent tribune | 


but for the inp oper purpese of reviewing and reversi 


"2 


an allezed error committed in the course of a trial. Tis 
is not the affiee of a writ of mandamus. Ma parte New vraet, 
14 Wall, 142, 166 (1872). Nor ean {he issuanee of the wi 


in the present exse be justified by lsbeling the judgement 


tie) “inistrial.” Previous imnlar Government 
enip noe iwinal cases to fh titiously label judgements 
entered ty f -] courts in order to obtain a riveht of review 
r the Go noent have been regularly detea d by this 
Cou ‘ Curcoll vy. United States, 304 l D4, 400 
OG Cuil tutes Vv. Carter o2y Us. a 4 (1915) 
Mo Srecort to such a fieltwor is factually barred im the 
yt cil t the tune the eequillal v is directed 
‘ ( trial Was sueh that pet Jone would in 
no event have requested o1 consented to a mistrial. 
C “Phe siarung point from which the circuit court 
wehed its fimal conclusion that the acquittal was a “nul 
Jitv”” was its ypinion that the trial judge inte rfered with 
the Govern nt’s prese ntation of its ecuse by lus extensive 


questioning and had no basis for eriticizing the prosecuting 
ing, during wa recess, a chine im ti 
testimony of an alleged co-con pirator. Iowever, as thie 
Government itsell recownized (it. 70), it was first necessary 
to clearly show the proper testing procedures before thi 
Government could hope to prove that improper tests had 
been acde. The technical nature, combined with the in- 
effective presentation of the Government’s case, made 1t 
the duty of the trial court to extensively question the Gov 


ermuneat's witnesses In an attempt to elicit “a fair picture’ 
(R. 172). Moreover the record fully supports the trial 
courts finding that the Govermnent witnesses “showed a 


lermnentable Lak of awareness Ol lack OL Capacity in con- 


nection with oveir t-stimonial oblivations” (R. 573). Tur- 
thermore, the trial court's eriticism of the conduct of Gov- 
ernment counsel for failing to conform to the high stand- 
ards of farness required of the Government ia a criminal 
yn ! vaotfeed peeeti ularhy > bere the changed 


testimony of the alleged eo-cons)nrator jnduced out-of-court 


be the 5 ' cit involved Ube heart ef the Government’s 
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} ’ ’ 
eharge that petitioner had conspired to eonceal the al- 


legedly improper tests. For these reasons, the trial court, 


on the eighth day of trial, properly directed an acquittal in 


4 


the inter 


sof justice. 


) 


D. Assuming the trial court improperly directed an 


aequittiul, this error was not of a jurisdictional nature. 


The power to decide encompasses the power to decide 


wrongly, no matter how serious + ndamental the error. 
Lamar ¥. United States, 240 | 3. 60, 64-65 (1916). A 


trial court having jurisdiction over the offense charged 
and the defendant, lins the power to direct a judement of 


Lehi aul 


aequittal at any stare ol the trinl. United States v. IV eiss- 


man, 266 UL S. 377 (192+). A district court judge has tir 


power to direct an aca tlal evi hefore the pr? ‘sentation 
of any evidence, Best v. District of Columbia, 291 U.S. 417. 
$15 (1994); United S sv. Meath, 260 ¥. 2d 623 (9th Cir. 
1958), and even after 2 jury verdict of c¢ nvietion, Vibrio 


vy. United States, 258 VF. 2d 625, 626 (9th Cir. 1958). hh 
would be unreasonable and illogteat to hold that this powes 
i< abated once the presentation of the evidence begins and is 
resurrected only when the Government econeludes Its case. 
Nor is there any support m authority or reason for depriv- 
ing atrial eourt of power to direct an acquitta! heeanse of 
improper conduct by the prosecutor. The rationale of this 
Court's recent dezision in Gort v. United States, 367 U. ss. 
364 (1961), is that the trial court should be left free to 
take such action as, ‘n its ‘sensitive judgment,” it believes 
necessary for the “more effective protection of the erint- 


inal aecused. 


The dangers of such judicial power being abused 15 
whimsical or arbitrary federal trial judges are mest 
imaginary than real. In any event, inaking a saerifice «| 


the deep-rooted principle of om criminal law which 


cords non-reviewable siatus to a judgment of acquitta, 


BA 


16 


will not give effective protection against them. On the 

other hand, ‘ry real dangers to the administration ot 
eriminal just'ce may flow Trom the constricted view oT a , 
\ 

jower taken by the court belo opening the 

] { Ay ee eee ‘Aiconl lin vt leo Droneht i 

( cat to Coualera LLCs WiHlTCIL Lbbet tA 1 oul ih 

some other court af some unknown tine im the future ‘ 


» 
wd Gecisiolls. 


unpredict: ble number of judicial rulings 


au 
here j validity J the G ynent’s A rtion that 
There js no validity im the Govern nt’s assertion tha 
itt at socks on i ait tien eamesiatheal en 1] ; } 
the trial court's direction of an acquittal sould be treated 
} ] lay 7} ] ) (' ’ *) + 
as a nullity because it allegedly deprived the Governiitent 
}9) of x" ‘ } yer ] 
of a “Surdamental” right to a jury trial. Assuming the 
Government has a right to a trial by jury Ma criminal 
; 1] , 
e, this right encompasses a trial before a Juage anda 


jury, and even an c¢rroncous ruling on w legal issue by a 
trial court which takes the case away iron the jury can- 
nut be considered a deprivation of the right to trial 5) 
jury. Lae part Tnited States, !01 I’. 2d S70, ST4-77 (7th Cir. 


Stone, 308 U.S. 919 


1939), af d sub nom. United Stales v. 
(1939); see Sunal v. Large, 332 U.S. 174 (1947). 


Similarly without merit is the Government’s contention 


that Rule 29(a) of the Federal Rules of Criminal Procedure 
v ntended to be of jurisdictional stature and sul silentio 


Wels 2) 


overrule United States v. Weissman, supra, his ltule 


| not expressly limit the time at which a trial court 


GOs 


may direct an acquittal, and accordingly, in conformity with 


eoneral canons of construction applied to procedural rules 
or statutes pertaining to the judiciary, no such jurisdic- 
tional limitation may be read into it. launtleroy v. Lum, 


91M TT £2 OH, JBA-2BAH (TAN), l’urthermore, the Notes of 
VF Comcaties apecnded to tule 29 (iat) indicate 


at no charge in the law was intended by its adoption. 


ah 


(] 
Mi 1th nudes gor ere tne Le dere! criminal procedure 


and anelogous procedun sl ‘ules wh'eu have come before 
ths stave been heli ret lo al ovate or circumscribe 
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the jurisdictional power of a tra gudge, i'n pase atied 
States, Supra; Un ed Silales v. lpea Distributing Cam- 


pany, 270 I*. 2d 747, 754 n. 17 (9th Cir. 1959), and this 


Court has implicitly recognized the non-jnrisdictional na- 
ture of Rule 20 by characterizing its violation as “an error 


my 


of law.” Bryan v. United States, 338 U.S. 552, 559 (1950). 


RE. Even in a nermally appropriate situation, mandamus 


4) 


will not lie if appellate review 1s prohibited by statutory 


policy. In sueh cases, this Court has held that the statu 


A 


tory policy cannot he nullified (hrouch resort to mandamus 
in lieu of appeal. Juterstale Commerce Commission Y. 


United States, 280 U.S. 385, 394 (1938); Ba parte Per 


sylvania Company, 137 Vi. S. 451 (1890). The Criminal 
y the 
eae 
les 


ris. 


Appeals Act contains ro authorization for appeal bh 
pI Pt} 
Government from a jndgment of acquittal. Its 
lative history in the context of its common law bac crround 


be 


indientes a elear intent to confine the Government's 1 elit 
of criminal appellate review to those speeifie instances 
enumerated in that s e. Carroll v. United States, 504 


t 
U. S. 394, 398-407 (1957); Mrited States v. Mershy, 361 
U. S. 431. 446-453 (1960). As indicated by this Court in 
1 States Veissman, 266 U.S. 377 (1924), thes re 
strictive intent eneompasses a prohibition against review of 
adire od judgment of acquittal, no matter how evroacons 
or precipitous. In view of this restrictive congressional 
and common Jaw poliey which is rooted in the cons titudie rl 
sufeguard against double jeopardy, the Crimi Apoeals 
Aet snould be interpreted as prohibiting review o: a tidy 


ment of acquittal by mandamus as well as appeal 


2 
i 


Ii. 


Double tcapardy is a constitutional bar to the secoud 


trial ordered by the cireuit court. 


| hv ler of autrefois acquit is avatabte to peli 
{ mee) ’ } 7 cond ft ly iy 
Lyeotnerd it" e{jon agaist a secona TFial Virtue ) 
he trial eeurts direetion of a indement of acquittal. e 
] ‘ ! e Pe | ] } a’s 4] ] 
history of the plea, as imeorporated me ie hifth Amend- 


lievtos that it is in no way impaired by any errors, 


irrespective of how extreme, that may have heen com- 
mitted in the course of a trial, Ineluding an arbitrary di 
( mi ol an acquittal. Green Vv. United States, at Me , 
Ist, Iss (3857). State courts, which have had mor 
evasion to consider the question of whether doable jeopardy 


second (rial after an erroneous and premature al 


rection of acquittal in the first trial, have repeatedly and 
uniformly held in the aftirmative. The only three situations 
that have been recognized, either in Enelish or American 
eriminal jurisprudence, where a former acquittal is not a 
bar to a second trial, are not pertinent to the present case, 
Moreover, they involve situations where the defendant had 
never been in peril of a valid conviction or in actual dan- 


ver of punishment and are, therefore, critically dilferent 


from the present case where petitioner clearly was in such 


jeopardy. 


RB. ven if the acguittal directed by the district court 
was beyond its power or could be deemed the equivalent of 
an order of mistrial, petitioner may not be constitutionally 
subiected to a second trial. Petitioner, having been sub- 
eet da the port ofa eelid eco ition are the actual danger 
ox ou ment, vas comet dis in jeenardy during the 
eight days of the trial and, in fact. from the time it 
| 


wie poke te tab unul tae test was fereninated thirteen 
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] 


days Jater. Furthermore, even if the acquittal, as te Gov- 


ernment areues, he considered no more than an order of a 
mistrial, the rest of permitting petitioner to be retried 
would be to zive the Government a more favorable oppor- 


asccond trial to conviet petitioner. It is clear that 


in the present case, the trial has been progressing 
ably forthe defendants that tne trial court expressed 
its opinion that the jury would not e nvict, amistrial cannot 


’ 


. , . { > a. "7 ' ee 
be for the effective protection o1 ule ar fendant, cf. Gore v. 


United States Oi | S } 1961) but ean only he ol 
help to the prosceution whose case is roing badly. A 
termination of a trial under these circumstances cannol 
he effective to deprive petitioner of the safeguard oi the 
Fifth Amendment ns a second prosecution, Cree) 

l | Siates, ) S. 184, 188 (1957) Nor can pets 
fioner’s motion for am acquit tal he deemed to have waived 
his constitutional right against beng “twiee put in jcop 


ardy.” Petitioner did not ask for a mistrial and im fact 


ae - , i; ttuatt.e% ¥ Ixran0-r 
would have virorousiv opposed such “relier. Hnplyis a 
— } ; m4 ] iro Tt 
fictional consent bs peulioner to a mistrial not only ris 


| not lightly he presumed to have becn 


. Glusser v. United States, 315 U. 8. 60, 70 (142 


fo) 


should be held to bar the cireuit court from reviewing and 
vacating by mandamus the judgment of acquittal in the* 
district court below. 


II. 


The issuance «f mandamus by the court below vacat- 
ing the judgment of acquittal and ordering a new trial 
places petitioner twice in jeopardy in violation of the 
Fifth Amendment. 


A. The Judgment of Acquittal Directed by the District 
Court, Irrespective of How Improper It May Have 
Been, Constitutionally Bars a Retrial of Petitioner. 


The writ of mandamus issued by the court below vacating 
the judgment of acquittal and ordering petitioner to be 
retried for the same offense places petitioner twice in 
jeopardy in violation of the Fifth Amendment.° 


Historically, the primary content of double jeopardy, 
as incorporated in the Fifth Amendment, was the common 
law plea of autrefois acquit or convict, a plea which lay 
where there had been a verdict of innocence or guilt. The 
plea of autrefois acquit, or a former acquitia!, states Black- 
stone in 4 Blackstone’s Commentaries 33< 


* Petitioner corporation is a “person” entitled to the Constitu- 
tional safeguard under the Fifth Amendment against being “twice 
put in jeopardy.” United States v. Glidden Co., 78 F. 2d 639 
(6th Cir. 1935) ; United States v. United States Industrial Alcohol 
Co., 15 F. Supp. 784 (D. C. Md. 1936), rev’d on other grounds, 
103 F. 2d 97 (4th Cir. 1939). See also United States v. M’Ilie, 
194 Fed. 894, 898 (N. D. Ill. 1912). his is the only reasonable 
construction of the double jeopardy provision of the Fifth Amend- 
ment since its rationale “that the State with all its resources and 
power should not be allowed to make repeated attempts to convict”, 
Treen Vv. Miiied States, 855 U.S. 184, 187 (1957). or to impose suc- 
cessitc¢ punitive sanctions, is as applicable to a corporation as to an 
individual. 
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maxim of the commok law 


} 1 j é 
to bye i nt Veta Ver 


“is grounded on this universal 


of England, that no itt 
of his life, more tain enes, 
conseqguernee 
t guilty upon any indictimen* 


is onee fairly found not gilt) 
tion, before any court having compe- 


! 
» 4 
! j hi vil taoe. 


henee it is allow d: that when a man 


or other prose 
tent jurisdiction 
quittal im bar of any subse 


he may plead such iae- 


the offence, 
ent accusation for the 
same erie.” 

This Court early declare ad that the double jeopardy pre 
vision contaiged in the Fifth Amendment, being founded 
upon the common law pleas of autrejots acquit or a former 
convict or a former conviction, 


ny 


acquittal and aufrejors 
the same offense. In / 


barred a second prosecution for 

parte Lange, 18 Wall. 163, 169 (1874), this Court said: 
“The common v not only prohibited a second 
punishment for the same offence, hut it went further 
and forbid a econd trial for the same offence, whether 
the accused had uffered punishment or not, anid 
whether jn the former trial he had been acquitted or 
convicted. 
“tfonce to every indictment or information charg- 
ing a party with a known and defined crime or Ml:- 
at the common law or by statute, 


| ns eulietl 
demeanor, wrethel 
a plea of aulresors a quit or autrefois convict Is a 400 ] 


defence.” 


Singlish and American state aui lc! 


After reviewing the ] 
United States, 165 U. S. 66, 671 


ties, this Court in Ball v. 
(1896), said: 
ad heen acquitted by the 


“As to the defendant who h 
the court com 


verdict duly returned and received, 
take no other xclion {han to order his discharge. ‘Li 
verdict of acquittal wits final, and conld not he re 
or otherwise, without putting bie 


viewed, on erro) 
twice in jeopardy. 


tion. Ilowever it may be in England, in this cowry 


and thereby violating the Con sila 


. , t 1. 
dict of aequitt for the defendant. More recentiy, tits 


Court reaflirmed, in Green v. United Stut odo U. S. 184 
157). that the Filth Amendment prohibits review m an 
appellute court or a retrial after a verdict of acquitta 
| } 1 that le line Mn AGE iol y lil 4 } 
| ther infected with error o1 of error, stand 
constitutional bar to appellat ew oor retrial of a 
( fondant As was state by this Cour Green Cnited 
Stale (pra at p. 18S 
‘hus it is one of the elemental principles of our ern 
nial law tha e Government cannot secure a new trial 
by means of an appeal even thoneh an acquittal may 


ppeare to be erroneous United states v. Ball U. >.) 
) U.S. 331, 344, 345, 9 
cepner v. United 


Cintas 195 U. S. 100. 49 L. ed. 114, 24 8. Ct. 797, 1 


: upra; Peters v lobby. 3 


q es ° ‘ ‘ ‘ ‘ 
| Ann. Cas. 625: United States v. Sanges, 144 U.S. 310, 
r GL. ed. 445, 12S. Ct. GUg.” 

Similarly the courts in those states whieh have adopted 


{he prohibition against double jeopardy cither through a 
I J I e 


constitutional provision or on common law erounds, have 
] 


] | 


sifeerrn tar dye that 9 «liyection of a verdict of acquittal 


no jmcuclar or errenewous, is a bar to a second 


trial Nee, ¢4., State v. Taylor, 18% Ark. 588, 22 5. W, 2cl 
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lowa 62. 186 N. W. 854 (1922); Common ealth v. Ramey, 


979 Ky. 810, 132 S. W. 2d 542 (1959); Commonwealth v. 
Pall, 126 Ky. 542, 104 S. W. 325 (1907): State v. Council 
West, 71 N. C. 263 (1874) (common law double jeopardy) ; 
State v. Thomson, 76 NX. D. 125, 34 N. W. 2d 80 (1945); 
State vy. DeFord, 120 Ore. 444, 200 P, 220 (1926); Belter 


vy. State, 178 Wise. 57, USD NW. 270 (1922). 


A strikine ease illustrative of this fundamental princi 


nle is Commonecalth v. Adkins, 171 Ky. 299, 188 8. W 
491 (1916). Mere, the proseentor, prior to the impanel- 
ment of the jury, ynested 1 trial court to grant a 
postponement been f the temporary unavailabilit 

of a key witness. || trial court refused the request. The 
defendant then requested that the trial proceed. The trial 
court directed the jury to be impancled and when the prose 
entor, heeause of the unavailability of his key witness, de- 
clined to pro it case, the trial court peremptory 


instructed the jury to lind the defendant not guilty. 


The State appealed to the Kentucky Supreme Court un 
der a special statutory provision. The appellate court 


agreed that the action of the trial court was an “abuse 


} 


| but neverl! 


of diseretion” and an “exceptional mistake” 


less said (171 Ky. at 503-04, 18S 5. W. at 402): 


“TTnder these ciremnstances, the situation was pr: 


cisely the same as if the trial juds 


judge had perempterily 
instructed the jury to acquit the defendant after th 
videnee for the Commonwealth was in or at the «on 
elusion of all the evidenee and in obedience to s vel 
instruction he was acquitted and discharged. Of cours: 
in such a state of ease the judgement of acquittal we ula 
he a bar to another prosecution for the same offers 

The faet that this power places great authorits 1 
the hands ¢° the eirenit judges does not furnish = aff 


cient reason to depart from the long established cul, 


BA 


324 


/ + 
Lae 
tienes 


ase 
yD) hy toek 3 FA 
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such a proceeding is a bar to another 


tie same OllLense, Th circuit judges 
are necessarily and properly invested with 


nd diseretion in directing the control and 


criminal cases; and ‘re should oeca- 
ount o} an 

xceptional mistake 

firiuly 


crimiuial 


appear to be only three situations in the history 


relish o1 American crimina 


pruad nee where 
‘ld not to bar a 
prosccution: W » the rt aid have juris- 


} 


f ; ef ei? ' ] ] . 1; ‘ 
diction over luc ¢, Where the indict- 


was so void o1 it a valid judgment could 
‘cd upon it or where the acd uttal was prod ured 


iy traud or collusion of the delendant. ORIEL, CRIMINAL 


PROCEDURE FROM ARREST ‘tO APPEAL 499 (1947). 


None of these situetions have any relevance to the pres- 
ent ease. Moreover, cach of these three situations is 
sharply distinguishable from the present case because thi 
defendants there were never subject to a valid conviction 
or were factually in no actual danger of appropriat 
punishment. In contrast, petitioner could have been validly 
convicted aud punished and thus was in Jeopardy within 
the meaning of the Fifth Amendiment from the time the 


trial began. 


B. Defendants Having Once Been Placed in Jeopardy 
Cannot BP. Tried Again Even if the Judgment of 
Acquittal Could Be Considered a Nullity or Deemed 
an Ceder of Mistetot 


ny t ' , c ; 
bine ¢ aa waiow POCOL LAC l 5 onic uc- 
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j llowever, {lie 
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where 
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i. 


Government's contention that tl acquittal in the present 
ease was void, holding 


beyond the trial 


that it was not only erroncous but 
court’s power. The cirenit conrt then 
reasoned that since the acquittal was void, a second trial 
would not place the defendants twice in jeopardy, rely 
Yowell, 130 . 2d S80 (4th ¢ 

1942). In that ease the Fourth Mireuit, in granting a writ 


Ing solely upon MWilche 
of habeas corpus releasing a prisoner from custody, held 
that his state court conviction was “void” beeause he had 
en tricd without benefit of counsel] in violation of the 


Fourteenth Amendment. The court in noting that he w: 


“The defen ( prio? jeopardy will not protect hin. 
for in holding that the trial was a nullity, we hold 


wen in jeopardy under the charge. 
It ix settled that an accused is not put in jeopardy by 
a void judgment of cony tion, and that upon his di 

eharge tereunder he may be again arrested and pros- 


ecuted.” (150 7". 2d at SSL. ) 


The relianee by the court below on this case js mi 
placed. The Mitchel © involved a review of a conviction 
at the instanee of the defendant. Lt has heen a wef] thedl 

rinciple, since the decision of this Court in Ball y. hed 
State 163 "7. S. 662 (1896). that the Vacating «f a con 
Viction npon the appeal or other ¢ pplication of a def int 
does not prevent him from being retried. More. ver, thy 


court in Mitchell, by calling the eonvietion “void,” merely 


employed the traditional language used to chara te 
conviction based upon a proceeding in Which a convicted 
defendant had been ‘eines dia constitutional richt , 
n this context of the abrideement of a convicte.| 

dant's constitutional 1 ehts that this Court has iti trial 
court “no longer had jurisdiction to procs ad" and oh 
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for a mistrial. The trial court did not have hefore it any 
request for a inistrial, did not grant a mistrial, and did 
not intend to grant a mistrial. Moreover, it would have 
been improper, in the posture the case had assumed during 
the cight days of trial, for the trial court to have taken 
such action. 


But arguendo adopting the Government’s theory that 
the judgment of % considered as equiva- 
lent to an order of mistrial, petitioner still eannot be con 
stitutionally subjected to a second prosecution. 


The guiding principle whicl: has been followed hy this 
Court in determining whether a trial eourt’s discharge 
of a jury prior to a verdict: permits the aceused to he sub- 
jected to a second trial notwithstanding his having been 
in jeopardy at the first trial, was laid down in United 
States v. Perez, 9 Wheat. 579 (1824). In Perez, after the 
first trial had resulted in a deadloeked jury, this Court 
held a second trial was permissible, saying (at p. 580): 

“ .. We think, that in all cases of this nature, tie law 
has invested courts of justice with the authority to 
discharge a jury from giving any verdict, whenever, 
in their opinion, taking all the circumstances into con- 
sideration, there is a manifest neeessitv for tue act. 

the ends of public justice would otherwise be de- 
feated, They are to exercise a sound diserction on the 
subject: and if is impossible to define all the cireum- 
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stances which would render it proper to interfere. To 


be sure, the power ought to be used with tha wecatest 


caution, under urgent creumstances, and fa. very 


plain and obvious causes; and, in eapital sis sje 
cially, courts should he extremely eareful he vy they in- 
terfere with any of the chanees of life, in favor of che 


prisoner, * 


*t, 1037" 
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In subsewient cases this Court and the lower federal 
yurts have spisied che principle enunciated in Peres to 
second trial only where the first trial was termi- 

verdict because of “urgent circumstances” 

a required the mistrial. See, eg., 
Weod States, 142 U.S. 148 (1891) (discovery 
is); Thompson ve. United Siates, 15S U.S: 
: Wade ¥. nuter, 
SS (1949) (military CXIZCNCIES causing disecon- 


tintance of trial); United Slates v. Potash, 118 ¥. 2d 54 


li qualification of juror) 


(2d Cir. 11) (juror ill). However, where a mistrial is 
declared for the purpose of permitting a prosecutor to 
iniprove his case, or even to obtain new witne sses, a second 
trial is harred. Cornero v. Uniled States, 45 Ie. 2d 69 (9th 
Cir. W531); Snited Slales v. Walson, 2 

LGG601L) ‘fae N. he Les. ° . pce G) Ch 

Joo U.S. 1$4, 1S8 (193’ 


Last term, in Gori v. United State 5, 007 U.S. S64 (1961) 


’ 


this Court was faced with a situation Where, on the first 


day of a trial, the trial court had, on its own motion and 
Ars . ! , Py . ‘ é 
Without the consent of the defendaut, declared a mistrial. 
Tit}, ¢ ; ° t r q 920° ! 

rhe majority of this Court, acting on the premise that the 


wiistrial had been clearly granted “in the sole interest o 


the defendant,” held that the subsequent trial of the defen- 


dant was not constitutionally barred. The iinority felt 


that there was not such “imperious necessity” for the mis- 


trai as to permit a second trial. [lowever, no sanction was 


given by this Court in Gori to voiding the constitutional 


protection against double jeopardy where the effect of the 
uustrial was other than helpful to the defendant. In faet 


le majority Opinion intimated that 1 * the trial is 
fernvegpree te iy a byys gee Where the case is “eoine 
botads ' CULO Lad allord ive it anotler, more 
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Perez to trial would be o‘fensive to the Fifth Amendment. The 
+ termi- same principle was given explicit recognition by this Court 
ihe ~99 . ' r . ‘ o-- T ‘ ’ 10 he | 
stances in Green vy. United States, 355 U.S. 184, 188 (1957), where 
WC, 9s, it was said that double jeopardy would apply if a trial 
iscovery court subjects “a defendant to a second prosecution by 
* U.S. discontinuing the trial when it xppears that the jury might 
iTynter, not convict. 
discon- : ne: Bae : , ‘ 

sia aig If the trial court’s direction of an acquittal in the 

e all VE : ‘ . ‘ . ; 4 

: ; present case is considered to be a direction of a mistrial, 
strial is aye ag 
it is clear that the trial court would then have been giving 
cutor to 


the Government a second and more favorable opportunity 
: second ; 


to convict the petitioner. For, there is no question that 
the trial in the district court was “going badly” for the 
Government as most strikingly evidenced by the trial 
judge’s stated belief that an ineradicable unfavorable imn- 
pression had heen ereated by the Government 
Paliaito and that in his opinion the jury would not bring 
in 2 conviction. In a new trial the Government witnesses 
ion and will be “edueated” and the forewarned prosecutor ean, 
mistrial. ; on his direct examination, blunt the edge of cross-exam- 
“iat the ination, including defendants’ use of the witnesses’ prior 
st of inconsistencies. Thus, at a segond trial it is mest anlikely 
defen- , that the impact made on the jury by the conilicting and 
ity felt inprticulate testimony of the Government witne sso 
"ne mis- had induced adverse comments by the trial judge, 
on Was recreated. 
ntional 
of the 
In fact 


The Government, notwithstanding the realilies of 
situation prior to the direction of acquittal, ar; ued in 


ara court below that defendants, by improperly 110 ing 
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ov. United States, 163 U.S. 662 (1596), or to their 
eoussnt ny to a mustrial, as in United Staics v. Marriman, 


ta Supp. 198, 204 (S. D. N. Y.), appeal dismissed 21' 


his (2d Cir. 1955). However, as previously discussed 


’ 
MWioner did not move for a inistrial and in the posture of 


‘roel such a motion was unthinkuble. 


The Very argument the Government here advances—that 

i request for a direction of an aequittal which is errone- 
ously granted by the trial court waives the protection 
of double jeopardy—-was also made by a state attorney 
general and ably answered by the state’s highest court in 
Commonwealth v. Ball, 126 |e ote, 103 S: W325 (1907). 
In tuis case, the State contended that double jeopardy 
was waived where a trial court, on a motion for acquittal 
by the defendant, had erroneously granted the acquittal. 
he court, in rejecting this theory, said (126 Ky. at 547 

W. at 326): 


“... Tf the defendant may be tried again when he 
has been aequitted upon a peremptory instruction 
asked by iim, the same rule should be applied when 
the instruction, though not in form peremptory, is 
equivalent to a peremptory instruction, or where the 
rulings of the court in the admission or rejeeting of 
evidence are equivalent to a peremptory instruction. 
It is incuunbent upon the court to give the ury the 
Whole law of the case, and if the defendant had re- 
mained quiescent it would have been the duty of the 
court to decide the question which was raised by him 
ast instrueted the jury upon it. The Constitution 


j 
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guarantees the defendant counsel in the manageiment 
of his case. The right to the assistance of counsel 
would be a vain thing if the counsel might not raise 
such questions as they deemed proper. The euaranty 
that a person shall not be put twice in Jeopardy would 
auount to but little if he could be tried a second time 
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cirenit judge gave the peremptory instruction on the 
ground that the court was without jurisdiction. We 
cannot go into the reasons which actuated him. The 
fact is that under the instructions of the court the jury 
have regularly found the defendants not guilty, and 
they cannot be further prosecuted.” 


Moreover, decisions of this Court touching on other 
constitutional rights make it clear that the type of waiver 
or consent which the Government here urges cannot be 
implied where the result will he the destruction of peti- 
tioner’s constitutional right not to be “twice put in jeop- 
ardy.” EP.g., Green v. United States, 355 U. S. 184, 191-197 
(1957); Glasser .. United States, 315 U. S. 60, 70 (1942). 


Thus, whether or not the acquittal was erroneous, or the 
trial court without power to have directed the acquittal 
or the judgment of requittal be considered merely an 
order of mistrial, petitioner was in jeopardy during the 
first trial helow and cannot constitutionally be made to 
undergo the oppression and harassment of a second trial 
under cireumstances more favorable to the Government. 
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CONCLUSION 


Yer the [oreoing reasons the judgment of wie Court 
of Appeals (or the First Circuit should be reversed and 
the writ of mzvadamus quashed. 


Respeeifully subinitted, 
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Opinions below 
Jurisdiction - 
Questions presented 
Constitutional provision, statute, and rule involved 
Statement 
1. The indictment and opening statement 
. Palliotto’s testimony 
The court’s suggestion that the prosecution be 
abandoned 
_ Rosenholm’s testimony 
- Rosenholm’s change o testimony as to a date 
_ The motions for acquittal 
. The judgment of acquittal. 
Summary of argument 
Argument 
]. The judgment of acquittal was void as in excess of 
the court’s power 
A. Except where the government acknowl- 
edges that it cannot or docs not propose 
to prove a fact deemed by the court cs- 
sential to conviction, a court is without 
power to enter judgment of acquittal 
until it has heard the evidence of guilt-- 
B. Government counsel’s conversation with 
witness Rosenholm during # recess con- 
cerning the accuracy of a point in his 
testimony, as a result of which the wit- 
ness corrected his testimony, was not a 
valid basis for acquittal. ...-..----- fe 
II. Being 8 nullity, the acquittal is not a bar to tho 
accused’s retrinl and was properly ordered 
vacated 
A. An invalid judgment of acquittal, pre- 
ciscly because it is a nullity, will not 
support a plea of autrefors acquit 
B. The judgment was properly ordered 
vacated by the court of appeals in the 
exercise of its power under the All 
Write Act... .......-..22---<- * 
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The 
action was substantially the same as if he had walkcd 


an assertion of non-existent power. court’s 
into the courtroom on the first day of trial and (li- 
rected an acquittal, as Judge Aldrich suggested, “on 
the basis of some rule of thumb that more than three 
government questions, asked in good faith, but re- 
garded by the court as ‘rrelevant, had unduly delayed 
the trial” (R. 63). 


tion in legal power, Was a nullity. 


The judgment, having no founda- 


il 


BEING A NULLITY, THE ACQUITTAL IS NOT A BAR TO THE 


ACCUSED'S RETRIAL AND WAS PROPERLY ORDERED 
VACATED 
A. AN INVALID JUDGMENT OF ACQUITTAT, PRECISELY WECAUSE 1T 


Is A NULLITY, WILL NOT SUPVORT A PLEA OF AUTREFOIS ACQUIT 


1. Few principles of the Anglo-American Jaw have 
a longer history or are more properly revered than 


the rule that, once acquitted, a man may not be tried 


again. ‘his Court, we of course agree, must be alert 
to prevent encroachments upon the rule. On the 
other hand, as the Court has said, in the field 


of double jeopardy as in other areas of the law, one 


must guard against ‘the mechanical application of 
an abstract formula” (Wade v. Hunter, 336 U.S. 654, 
691). ask this Court 


to do is to apply mieehanically the “abstract formula” 


What petitioners, in essence, 
of the rule of autrefois acquit to a unique factual 
situation never intended to be encompassed by the 
rule and wholly foreign te its spirit and true purpose. 
Beeause the trial court pronounced the for: ula of 


“aequittal,”? they say, the government is barred for- 


wate Ee 


Lf.’ eee 


re tenn eae ht Pace ae acts a Al th a tt en tte tne teat ete. 
“ 
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« 


ever from further prosceutive action—regardless of 


whether the court had power to take such action,” 
and irrespective of the interests of justice. 

The court of appeals, we contend, properly rejected 
this argument. With Judge Aldrich, we are ‘‘un- 
willing to think that such a totally arbitrary act in the 
course of trial with no semblance of justification behind 
it, should deprive the government of its day in court” 
(R. Gs-64). “As against a defendant’s right to be 


a Oe ee ee 


free from double jeopardy,” as Judge Aldrich ob- 
: 3 S 


4s 


served, “there is the inierest of the public in .he 
prosecution and conviction of criminals” (R. 63). 
We submit that the judgment of the court of appeals, 
without in any wise trenching upon petitioners’ right 
to be free from double jeopardy, has properly pro- 
tected this public interest. For it can be said as per- 
tinently in this case as the court of appeals said in 
Gori, that for petitioners “to receive absolution for 
[their] crime[s] * * * because the judge acted too 
hastily in [their] interest, would be an injustice to the 
public in the particular case and a disastrous prece- 
dent for the future.” United States v. Gori, 282 F. 
9d 43, 48 (C.A. 2), affirmed, 367 U.S. 304. 

9. If it be concluded, as we think it must, that the 
trial court Jacked power to enter the judgment of ac- 
quittal, it follows that petitioners’ contention that the 
court of appeals was prevented by the principles of 
double jeopardy from ordering the judgment vacated 


As noted infra, p. 46, note 42, netitioners’ arguments on the 
double jeopardy issue are based in part on the assumption, argu. 
endo, that the judgment of acquittal was a nullity. 
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Br.:52-63) should be rejected. As observed by the 
eourt of appeals—and on this point there was no dis- 
| sent—“from our conclusion that the trial judge had 
| no power, that is to say no jurisdiction, to enter judg- 
| 


| 43. 
| ? _ andthe case reassigned for trial (I. Br. 26-42; S. 


ment of acquittal, it follows under principles too well 


established to require citation of authorities that the 
judgment is yoid—a nullity—and hence affords no 
© basis for the defense of double jeopardy” (Kh. 58). 
A judgment having “absolutely no legal foree or ef- 


rly ti Ue 


; fect” * cannef support a plea of aulrefois acquit. 
We do not contend that the exact issue presented 
here—whether a judgment of acquittal, void because 


“ 


the irial court, acted in excess of its power, bars re- 
trial—has been previously decided in favor of the 
~? |. trovernment. However, neither ean the petitioners as- 
tsert that any court has resolved the issue in their favor. 
To our knowledge, the precise qui stion has never been 


PTE oS. iy wien at 


presented. The Court is free, therefore, to devide the 
| ease as reason and justice dictate. We believe t: . the 
| right of the accused to be free of oppression in the form 
. of multiple trials does not here demand denial of “the 
| interest of the public in the prosecution and conviction 
' of criminals” (R. 63). Cf. Kx parte United States, 237 
) ro ¢ o.8 . , _ ~ 
U.S. 241, 249: United States vy. Thompson, 251 U.S. 407, v3 
. : »* 
; 415. Both may be preserved without renunciation of id 
the policies which gave rise to the rule and the princi- rt 
t | ples which this Court has declared in previous decisions 
: | interpreting its meaning. 
' 
eens 
: % Black's Law Dictionary (id ed), “Nullity.” , 
{ ts 
| 
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It is a well recognized axiom h the law of double | ciple— 
jeopardy that the defense of autrefois acquit is avail- viction 
able only where the accused was acquitted by a tri- viousls 
bunal having jurisdiction.” “An acquittal before a Holdit 
court having no jurisdiction,” as this Court observed dictio1 
in United States v. Ball, 163 U.S. 662, 669, ‘‘is, in Bo: 
of course, like all the proceedings in the case, albso- eral a 
lutely void, and therefore no har to subsequent indict- prose 
ment and trial ina court whieh has jurisdiction of the comp? 
offence. In Commonwealth v. Peters, 53 Mass. quitta 
(12 Met.) 387 (1847) —whieh the Court cited in the to a } 
Ball ease, 163 U.S. at 669, as illustrative of the prin- : ing J 


97 40 


— istral 
9 ff .g., 2 Wawkins, Picas of the Crown (Gih ed., 1787), ch. 


35, $1; 1 Chitty, Criminal Law (5th Am, ed., 180). p- AAS; | (193: 
4 Blackstone, ¢ ommentiries (Lewis ed., 1900), p. 3445 2 Russell, ; pace 4 
Crimes and Misdemeanors (7th ed. 1910), p. 19St: 1 Bishop, 
Criminal Law (Mth ed. 1925), § 1025; Archbold, Criminal 
Pleading, Evidence & Practice (3\th ed, 1959). S458; see 
American Law Institute, Administration of the Criminal Lav 
(Double Jeopardy) (1935), pp. 11, 92. 

o'lo like effect are Ntrobhar v. State, 55 Fla. 167, 180 
(1908); J’auisen v. People, Wo 1. p07, 514 (1902); Stale v. 
Odell. 4 Blackf. (Ind.) 156 (1856); Slater ¥. Commonmcalth, 
939 Ky. 620, G25 (1951); Cranford y. State, 174 Ma. 175, 180 
(1938) ; Commonwealth ve Deters, 54% Mass. (12 Met.) 387, 
892 (ISIT); Stele v. Rother, 150 Mont. MAT, 563 (1946) : Nlate 
vy. Hodgkins, 42 NAL 4A, 477 (A8G1): People ex rel. TLillman 
vy. Mull, UA ONLY. Mise. 254, 255 (1925): Slate ¥. Jlowell, 220 
S.(°. 178, 181 (151): Commonwealth v. Myers, 1 Va. Cas. 155, 
D4S-249 (IST). 

The principle applies equally toa prior conviction. Divz 
vy. United States, 225 US, 412, 419. For state cases see Ameri 
ean Law Institute, Administration of the Criminal Law 
(Double Jeopardy) (155), pp. 9.95, CF Mitchell v. Youell, 
130 BF. 2d Ssv, 882 (CLA, 1), holding ‘that a prisoner under an 


aa ) 
try 3 
Jusion 
of th 
C.4e5 * 
182 | 
Mel) 
Price 
7) N 
The 
v. B 
Saye 
& C 
Chit 
Abri 
(itt 
Ws 
Ne tL 
inal 

A 
bar 


invalid state conviction. rendered at oa trial in which he was mn 
us 


denied the assistinee of counsel, was subject to proper retrial 
by the state authorities. 


\ 
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double ciple—the Massachusetts court sustained a state con- 
is avail- viction for an offense of which the aceused had pre- 
y a tri- : viously been acquitted by the local federal court. 
wfore a Holding the federal court to have been without juris- 
‘bserved diction of the crime (assault aboard a ship anchored 
U9, “is, in Boston harbor), the state court ruled that the fed- 
, abso- eral acquittal, being a nullity, was no bar to the state 


’ 


t indict- prosecution. ‘The universal rule,’’ as stated in a 


n ox the comparatively recent study, “is that [an] * * * ac- 


+ Mass. quittal in a court having no jurisdiction is not a bar 
i in the to a prosecution for the same offense in a court hav- 
1e prin- . ing jurisdiction."” American Law Institute, Admin- 
787), ch istration of the Criminal Law (Double Jeopardy) 
teObds . 
. p. 458; (1935), p. 92." 
’ Russell sameeren 
! Bishop, “Qn similar grounds the courts have held, both in this coun- 
Criminal 
138: sce lusion or fraud (though the tribunal had general jurisdiction 
: of the offense) is not a bar to a subsequent proper trial. See, 
C.9-5 State v. Netchum, 113 Ark. GS (1914): ivackney v. State, 
182 Ind. 343, 345 (1914); State ve Green, 16 Towa 259 (1SG4); 
McDermott vy. Commoniccalth, 30 Ky. Ta. Rep. 1227 (1907) ; 
Price ve State, 1A Miss. 288, 295 (1915); Ntate v. Nwe pson, 
72 N.C. 632 (1878); State v. LToirell, 220 S.C. 178, 189 (1951); 
let.) 387 The King v. Davis, 12 Mod. 8 88 Eng. Rep. 1129 (1691); Rex 
) 5 State vy. Bear, 2 Salk. 646, 91 Eng, Rep. 547 (1697): Rew. v. Purser, 
’ 4 4 7 “* or 
Hillman Sayer, 90, 96 Ing, Rep. 815 (1755): The Ning v. Taylor, 3 B. 
nell, 920 & C. G12, 615-616, 107 Eng. Rep. 860, 861 (1825). See 1 
Cas. 188 Chitty, Criminal Law (Sth Am. ed.. 1847), p. G47. 9 Bacon's 
: Abridgment (1852 ed.), pp. 627-628; 3 Greenlenf, Kridence 
(16th ed., ISO), SS; Clark, Criminal Procedur (2d ecd., 
118), pp. 45b-195; 1 Bishop, Criminal Lowe (Oth ed., 1925), 
$1009; American Law lustitute, ldaesaistration of the Crim- 


try and in England, that an acquittal procured through col- 


inal Law 


167, 180 
State v. 
onioealth, 
175, 180 


on. Diaz 
e Ameri- 
nal Law , 
‘. Youcll, inal Law (Double Jeopardy) (Utes), }p- 12, 14. 


under an ' A .collusively procured conviction is similarly inetlective to 
' bt ie vo “4. . we ‘sek ut . . . 
1 he was xu a proper retrial, See cases collected in’ American Law 


er retrial Institute, oy. eit, supra, P Lt)4. 
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We recognize that the principle of lay, as arucu- ; 

lated in these eases, is that where the tribunal lacks 

jurisdiction of the cause its judgment is invalid be- 

| cause it is part of a total proceeding which is invalid. 
| Here, only the judgment was invalid. The court had 
jurisdiction of the cause in other vespects. But we 

submit that the same principle should apply in both | 
| ; cases, for it makes no difference from the standpoint 

of double jco) whether the prior acquittal was | 

void because tue court exceeded its authority gen- | 

P erally or because, while authorized to hear the case, it . 
excecded its powers in rendering the judgment. See 

in a, pp. 46-48. It is the nullity of the prior judg- | 

ment, not the reason for the nullity, which renders it } 

7 ineffectual as the basis of a plea of autrefots acquit. , 

8. Petitioners attempt to avoid the fc.ce of this 

a principle ® by pointing out that it developed in cases | 
where the accused, beeause the acquitting court lacked 


jurisdiction, was in contemplation of law never in 
jeopardy at all. Ti.ey argue that a retrial would sul- | 
ject them to a sceond jeopardy and that it is the sub- 
jecting of a person, for the same offense, to he twice 
“put in jeopardy”? which the constitutional guaranty 
in terms forbids (J*, Br. 28-29, 34-35; S. Dr. 56-59). 
The argument rests on a manipulation of labels and 
should be rejected. Cf. Palko vy. Connecticut, 302 
U.S. 319, 323. 

lt is true, of course, that petitioners have been in 
jeopardy. Jt does net Follow, however, that a retrial 


Although they do not acknowledge the judgment’s invite 
liclity, petitioners arene Chiat they cannot be retried even if it 
was invalid (F, Be. 50, 34-35; S. Br. 56-58). 
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will be a second jeoparcy Petitioners err, we submit, 
‘in their assumption that the judgment of acquittal 
terminated the jeopardy which attached when th cir 
trial began. If, as we have argued, that judgment 
was a nullity, it had “absolutely no legal force or 
effect’? (see supra, p. 43) and did not terminate pe- 
titioners’ jeopardy. The retrial ordered by the court 
of appeals will thus entail, not a second jeopardy, but 
a continuation of the first. 

The government’s position involves no novel con- 
eept. On the contrary, petitioners’ situation is anal- 
ogous to that of an accused who is required to under- 


vo retrial following a mistrial—whether resulting 


from the inability of the jury to agree apon & verdict 
(United States Vv. Perez, 9 Wheat. 579; Logan Vv. 
United States, 144 U.S. 268, 997-298; ef. Dreyer Vv. 
Illinois, 187 U.S. 71, 85-86; Keerl vy. Montant, 213 
U.S. 135) or from any one of the other causes which 
this Court has held to constitute adequate bases for 
such action (°.g.. Simmons V. United States, 142 US. 
148; Thomson V. United States, 155 U.S. 271, 273- 
274; Wade v. Hunter, 336 U.S. 684; Gori Vv. United 
States, 367 U.S. 364; ef. Brock v. North Carolina, 344 
U.S. 424; Lovato v. New Mexico, 942 U.S. 199).” 


® Where a new trial is ordered following the reversal of a 
conviction on appeal, some courts have similarly viewed the 
second trial as continuing the jeopardy which originally at- 
tached. .q., State v. Keerl, 83 Mont. 501, 516 (105), af- 
firmed on other grounds svh nom. Keerl v. Montana, 2138 US, 
135, Compare the view of Mr. Justice Holines (concurred in 
by Justices White and MeWenna) in his dissenting opinion 
in Hepner v. United States, 195 ULS. 100, 184: we * * it scoms 
to me that logically and rationally a man cannot be said to bo 
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The situation of the accused in the “mistrial’’ cases 
cannot be distinguished on a theory that in those cases 
the accused “eonsents’”? to be retried, whereas here 
there has been no such consent. Cf, the arguments of 
petitioners at Vr. Br. 35-36, 39-42: S, Br. 58-63. In 
none of the cases cited above did the defendant “con- 
sent”—either to retrial or to the declaration of the 
mistrial. Jn seme, indeed, the mistrial was declared. 
over the defendant’s specific objection." The Jaw is, 
jn short, that a inistrial followed by retrial may be 
declared in a proper case “without the defendant's 
consent and even over his objection.” Gori vy. United 
States, supra, 867 U.S. at 368. 

The “mistrial” cases also refute the argument of the 
individual petitioners (F. Br. 35) that their ‘second 
trial” will be “undeniably * * “4 second jeopardy” 


——————— 

more than once in jeopardy in the samo cause, however often 
he may be tried. The jeopardy is oue continuing jeopardy 
from its beginning to the end of the cause.” Other courts have 
treated the new trial as involving 4 second jeopardy, but one 
to which the accused consented when he asked that. the con- 
viction be set aside. See Green Vv. United States, 995 U.S. 18+. 
189, and cases cited Whichever be the sounder approach from 
a theoretical viewpoint, if has of course loug been settled that 
the governmen! has a right to retry 4 defendant. who has ob- 
tained a reversal of his conviction on appeal. United State? 
y. Ball, 165 U.S, 662, GT71-G72; Green Vv. United States, aupre 
nt 189. 

“Soo. ¢.g., Simmons V. United States, supra. 142 U.S. al 
149-110: Jrock v. North Carolina, supra, $44 U.S. at 425. 
Petitioners contend that donble jeopardy bars retrial where the 
court has declared a mistrial in aid of the prosecution, It is 
beyord dispute, however, that the trial court's action here wis 
nat taken for this purpose, and, therefore. that, whatever the 
validity of the proposition, it, has no application to this case. 
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ie 
beeause it will be “impossible to jmpanel the same jury 


,,and resume the same trial? In the cases involving 


1 


mistrials, the retrials have also bees before new juries. 


Indeed, in the more common type of mistrial, it is pre- 


cisely because the first jury could not agree that retrial 
before a new jury is necessary. Dut the necessity of 
impaneling a new jury has never been thought incon- 
“sistent with the view that {he second trial continues the 


jeopardy which attached at the first trial, or otherwise 
to present a valid objection to the procedure on double 


_ jeopardy grounds. 


4. Underlying yetitioners’ dou: le jeopardy argu- 
ying J k § 


ments, perhaps, 1s the notion that it 1s somehow offen- 


_Sive to basic concepts of fair play to compel an accused 


whom a court acquitted again to ‘run the gantict” © 
regardless of the court’s lack of authority to render 
‘such a judgment. Whe situation of such a person, 
however, does not differ essentially from that of an 
accused who has won acquittal in a court which is later 
held to have lacked authority to hear his case, and who 
must as a result again submit to trial. The necessity 
and propricty of the latter procedure has, as we have 
seen, never been questioned. Supra, pp. J4AG, See, 
particularly, Commonwealth vy. Peters, 12 Mete. (53 
Mass.) 387 (1847), which was cited with approval by 
this Court in United States V. Ball, 163 U.S. 662, 669. 

In one important respect, furthermore, petitioners 
can lay less claim to judicial sympathy than those de- 
fendants who have faced a similar prospect in the 
historically more typical situation just deseribed. In 


_ * Gori v. United States, 367 U.S. 364, 873 (dissenting opin- 
ion). 
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the same respect, the present case differs—to petition- 
ers’ disadvantage—frum Gori v. Unit da States, 367 
U.S. 364, a decision which, though it involved a decla- 
ration of a mistrial rather than a Judgment of acquit- 
tal, was similar to this case in that the court’s order, 
while purporting to favor the aecused, in fact had the 
effect of subjecting him to the necessity of a second 
trial. Hor petitioners, unlike the defendants in Gort 
and the other cases, brought on themselves the neces- 
sity for a second trial, by specifically requesting the 
entry of the judgment of acquittal which makes the 
new trial necessary. 

In Gori, the declaration of the mistrial was wholly 
unsolicited, although made in defendant’s interest. 
°67 U.S. at 365. 1t could well be, therefore, that if 
the court in Gori had consulted the wishes of the 
defendant, he might have indicated a preference to 
proceed with the trial and so avoid the necessity of a 
second trial. ‘Chis Court nevertheless sustained the 


second trial as not barred by the prohibition against’ 


double jeopardy. ‘he trial judge in petitioners’ case, 
on the other hand, did not take the action which has 
resulted in the need for another trial (the rendering 0! 
the abortive and unauthorized judgment of acquittal) 
until the attorneys for all of the defendants had moved 
for aegnittal (it. 569-570, STZ; supra, pp. 19-20). It 
is trne that the court invited the making of “a motion” 
(it did not specify what kind of motion it had in 
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mind“). But the fact remains that the judge did not 
enter the abortive judgment ending the trial until he 
was: requested to do so. For this reason, we submit, 
tha” petitioners themselves are chargeable in some 
measure with responsibility for the retrial. 

5.. Regina v. Middlesex Justices (2x parte Director 
of Public Prosecutions), [1952] 2 All Ing. Rep. 312," 
cited: by the individual petitioners at F. Br. 32-33, 
while similar in some respects to the present case, is 
not a prececent for reversal of the court of appeals. 
The case arose on a motion by the Attorney General, 
in. the Queen’s Bench Division of the Jligh Court, 
for an order of certiorari quashing an acquittal on a 
charge of operating a vehicle while under the in- 
fluence of liquor, and for an order of mandamus di- 
recting tlie justices of the Middlesex Quarter Sessions 
(where the acquittal had oecurred) to try the charge. 
Tt was the contention of the Crown that, notwith- 
standing the acquittal, there had been no real trial. 

It appeared that, before the jury had been s vorn, 
the chairman of the Quarter Sessions stated to the 
prosecuting attorney, within the jurors’ hearing, that 
he had “read the depositions very carefully’? * and 


“That the defense attorneys were not sure what kind of 
“motion” the judge had in mind is evidenced by the fact that 
one of them moved for acquittal ov in the alternative that 
the testimony of the witness Rosenholm (the witness then on the 
stand, whose change of testimony had triggered the colloquy 
which resulted in the aequittals) be stricken (2. 4925 supra, 
p. 19, note 16). 

“Pho caso is reported more fully under a slightly different 
caption at [1952] 2 QB. 75s. : 

“These depositions had been taken previously in the “petty 
sessional court,” where the defendant had been atYorded the 
right of cross examination. [12] 2 Q.B. 58, TGF. 
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Summory of Argument 
Argument 

Point I—The lower courts erred in holding the 
local insular statute against monopolies re- 
pealed or annulled or in any way ‘‘invali- 
daied"’ or ‘‘superseded’’ by the federal anti- 
trust statutes, the Sherman Act or the Clay- 

ton Act 14-15 
Point II—The Organic Act grants the Legisla- 
ture of Puerto Rico ‘‘all local legislative 
powers’’, to ‘‘extend to all matters of a legis- 

lative character not locally inapplicable’ 15 
Point 11I—The Congress has made no express 
limitation upon this broad grant in any direc- 

tion at all pertinent here . . 15-16 
A. If there be any such limitation, it must 

arise by implication ... 16 
B. And such is respondents’ contention, of 
annulment or limitation by implication, by 

the federal anti-trust acts .... 16 
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Point 1V—But repeals by implication are not 
favored . 17 
Point V—The same rule applies to annulments 
by implication 18 
Point VI—The broad grant of “all local legis- 
lative powers”? to a Territorial legislature 
confers as plenary local legislative power as 
that habitually exercised by the legislature 
of a State 19-21 
Point VlI—Within the foregoing rule Puerto 
Rico is a Territory df the United States 21-22 
Point VIII—The legislative power of a State 
includes police power to promote good order 
and the general welfare 
Point IX—ISnactment of an anti-monopoly or 
anti-trust law is an exercise of police power 
Point X—Neither the Constitution nor legis)a- 
tion by Congress in the sume field abrogates 
the police power of a State, nor limits it 
further than to prevent conflict or inconsist- 
ency betveen the local statute and Congres- 
sional legislation Sia 
Point XI—The same rule applies in relation to 
Puerto Rico, since, in matters of local regu- 
lations, and of exercise of the police power, 
Puerto Rico possesses the powers of a State, 25-27 
Point X{I—The foregoing is the line of reason- 
ing of the Montana, Wyoming, Utah, and CS 
Oklahoma Courts ... ; .. + 26-28 *' 2. 
Point XIII—The local Anti-trust and Anti-mo- | 
nopoly act of Puerto Rico is not in conflict 
with the Federal Anti-trust acts, in any way, 29-30 
Point XIV—No possibility of ‘double jeop- 
ardy’’ .. 30-31 
Point XV—Territorial or insular statute bears 
same relation to acts of Congress as a corpor- 
ate by-law to charter provisions, or as reso- 
lutions of an executive committee to those of 
directors, or as city ordinances to State stat- 
utes aoe : .. 81-53 
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II, infra, p. 61), that there is no conflict between 
and the federal statute. 


POINT XIV 


No possibility of “double jeopardy” is here involved. 


In some of the Railway Safety Appliance cases, (¢.7., 
Texas & Pac. Ry. Co. v. Rigsby, supra, 41 U.S. 33, 41), this 
court has held the State statute ‘‘inconsistent’’ with the 
federal statute and, therefore, abrogated or put into abey- 
ance by the act of Congress, because the State statute im-,, 
posed State penalties for the same or very similar actions 


or neglects for which the federal statutes likewise provided 


t¢ 


penalties; whence it followed, inasmuch as the State and>-,.../: 


the federal government are independent sovereignties, so: 


that a proseeution for the violation of the iaws of one of ° 
them might not prevent a prosecution for the same action or’ %-', 
neglect as a violation of the laws of the other, that, if both .«, 
sets of laws were to be held valid and applicable to pre- 2 
cisely the same action or neglect by an individual or a cor-.: 
poration, an offender might be subjected to cpmulative 

and different and perhaps contradictory penalties under," 
the laws of the two separate sovereigntics, and that, there- 
fore, the state statute must be held to be inconsistent in that 
respect with the federal law, and must, therefore, give way, 

and be considered unenforcible, so long as the federal ” 
statute shall remain in force. 

But that rule has no application whatever in considering a terti- 
torial statute, which is itself a part of the federal law, and 
enacted under the authority of the same sovereignty,—the 
United Sta.es,—by the authority of which the Congress 
itself sits and all of its statutes are enacted. 

This court has conclusively settled the rule that in the ;°,’ 
administration of the laws of the Congress and the local ter- *’ 
“sting upon the same person in relation to the 
same actions which may be offenses against both laws, 
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there con never be any conflict of jurisdiction between the 
“47 federal eour's and the local territorial courts, or anv dan- vig @ 
ga 8 iF “er of ““jouhle jeopardy’’ for the offender; but that, on 't 
“igs the contrary. the “ederal courts and the local courts have } 


th eoncurreni jurisdiction in 


‘ ' ' 
; such a case, so that whichever ee hk 
ah ah court first takes jurisdiction will retain jurisdiction and sitedy 
‘ “Ae ‘+ Will decide the case, and that its judgment, either convict- ie ee 
Py he ing or acquitling the acen sed, will fully protect him avainst ay fi 
. auy proseeut‘on in the other court (local or federal as the Ba . 
:t ese may be) for the same act as an offense against the Shea : 
q other set of luws. Gra/to;. y. United States, 206 U. S. 333. : Pek: 
‘ 
J 
4 
rhe 
s 
y 


wars 
Such being the established rul , it follows that the mere }" ‘ \: 
tact that any wrongful action, such as bigamy or adultery, “a 


sf 0 - —or combination in re 
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. . ‘ . — Kiley , 
strait of trade,—is made an offense 
» local territorial law and also against the 


aS both agaist 
ae general federai law does not, in itself, create 
Se a 


any incon- 
es: i sistency between those laws, merely because of the fact a 
. “att that it may expose the offender to prosecution ‘ther in the 
local court, or in the federal court, depending on which f 
court first takes juriscliction: since he can never be ex- a 
“ posed to double or coutradictory penalties,—so long only 
{as is the case here) as the local statute does not prescribe 
any rule of action contradictory in any 


vay to, or inconsis- SiS ¢ie f 
tent with, any rule of a-tion prescribed by the federal etal ak 

! 
statute. 


POINT XV | Ca at 


The local insular statute bears substantially the same relation to 


the Act of Congress that 


a corporate by-law bears to the provisions 


er EN 
of the charter, or the resolutions of an executive committee to those ° a i ae 
of the board of directors or of the stockholders, or the ordinances i ‘ ’ Le laid 
of a city council to the acts of a State legislature. i Coie ow ~ 

t is the office of such subordinate legislation to supple- : ‘ye aay ase KN 
ment and amplify for local purposes tl oe , 


i¢ more general leg- 


islation of the superior lecislative authority; and it is not 
improper, but is indeed very ysual, 


for such subordinate 


REQUEST NO. 7 


Liability of Corporation for 
Acts of Its Agents 


4 ae Vee ee Ow 


One of the defendants in this case is a corpora~ 


tion. As you know, a corporation may only act by means 


of or through the actions of its own agents. By agents 
is meant its own officers or employees. 
In order for a corporation to be held criminally 
responsible for the acts or statements of an agent, it is 
not necessary that the corporation specifically authorize 
the agent to commit such acts or make such statements. 


A corporation is legally bound by the acts and statements 


of its agents done or made within the scope of their ex- 
press or apparent authority. 

By express authority is meant that type of 
authority specifically give’ to an agent by his superior. 
By apparent authority is meant that type of authority 
which outsiders would normally and naturally assume that 
the agent would have, in light of his position with the 
company and the circumstances surrounding his past con- 
duct while with the company. When the acts of an agent 
are performed within the scope of his authority, the 
corporation is held legally responsible for such acts 


although they may have been performed contrary to the 


BA 


REQUEST NO. 7 (continued) -2 

Liability of Corporation for Acts of Its Agents 
instructions of his employer and although such acts may 
be unlawful. 

If you find that the conduct of a particular 
employee was not within the scope of his express or 
apparent authority, then it is not binding upon the 
defendant corporation and the corporation could not 
be held accountable for it. If you find that the con- 
duct was within the scope of either the express or 
appajent authority of the employee, then the defendant 
corporation may be held responsible for it. 

In this connection the Government contends that 
the individual defendants had apparent authority to cause 
the Bank, through its officers, to make the contributions 
described in Counts Two through Ten. If you find this 
to be the case beyond a reasonable doubt, then you may 
find the defendant Security National Bank guilty on those 
counts. If, however, you find ‘hat the individual de- 
fendants lacked both apparent and express authority to 
have the Bank make the contributions, then you could not 
convict the Bank. Similarly, if you find that the con- 
tributions were made vc”’untarily by the officers, and 


not made by the Bank, or have a reasonable aoubt as to 
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REQUEST NO. 7 (continued) -3 


Liability of Corporation for Acts of Its Agents 


whether the contributions were involuntary, then you 
must also return a not guilty verdict as to the Bank and 
the individual defendants. 


Adapted in part from the charge 
of Chief Judge Swygert, in United 


States v. Standard Oil Co., 316 


F.2d, 884 (7th Cir. 1963). 


! 
} 
| 
i 


Request No. 4 : Counts 2 through 10 
as they relate to the individual defendants 


Counts 2 through 10 charge all or some of the three 
individual defendants with knowingly and wilfully consénting 
to and causing the Sccurity National Bank to make the specified 
contributions alleged in those counts. In order to find an 
individual @efendant guilty on any of those counts, you must 
find, beyone a reasonable doubt, that he knowingly and wil- 


fully consented to or caused the making of the specific con- 


the elements of Section 
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tribution by a nation: 


0 


610 which the governrent rust establish beyond a reasonable 
Goubt before an ind@ivicusl defendunt may be found guilty are 


as follows: 


First, it must be established that the Security 


u 


National Bank was a national bank. As I have already stated, 


this is not disputed. Second, that bank money was used to make 


the political contribution or expenditure of money in connection ||) 


with an election. In this regard I charge you thet as a matter 
oi law even if a conzribution or expenditure was made or 
received efior the election campaign to pay debts incurred by 


the candlce#te or conrittes during the campaign, then that 


in connection with 


Tats “ ot 


Teen ee 


4 
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5 ~ Voluntariness 
The statute, 18 USC 610, states that a bank may 

maintain and administer, and solicit contributions to, a 

separate sepregated fund to be utilized for political purposes. 

Such contributions must be the personal funds of the con- 

tributors, and not the funds of the bank. Furthermore, 

even if the funds are the personal funds of the contributors, 


they may not be solicited by coercion, under threat of financial 


resprisal, cr jot liscrimination, but must he voluntarily give. 


Ana this is the cnly crca in which the concept of voluntariness 


may be considered by you with respect to the elements of the 
offense. 

If you find that the monies expended here were 5. 
fact indirect contributions of bank funds, rather than efficers 
pexsonal funds, whether the officers participated, voluntarily 


or not is immaterial. 
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it , 
and the innuendo that is created is that someho 
4 | 
Frank Powell was worried about the article and was 
3 Ses 
conferring with Miss Reedy about it. 
i hein es | 
THE COURT: I think it is to show knowledge. 
§ 
MR. KORMAN: I do not think there is anything 
4 
wrong with it. 
1 , ; 
THE COURT: It is knowledcce previous and it is 
§ , 
admissible. That is the only reason for it, not as 
9 
to tha truth of the statements. 
0 
MR. RYAT: What happened here is that they are 
t P 
trying to create the impression: 
2 
First, that somehow Frank Powell was worried 
3 : 
about this article because he talked to har in 1975 
i 
after the indictment, and that is totally uncalled tor | 
5 . 
There is no basis for it and it creates an 
5 
unfair inference. 
MR. KOPMAN: ‘That is for the jury to decide. 
3 
1) COURT: I will tell the jury the only purnes 
) 
for its admission, not for the truth of the statements 
) 
made in there, but for the purpose of knowledge that 
l 
they must weigh together with all the other evidence 
in the case. ‘That is all. No other purpose. 
\ 
| MR. PATTISON: Mr. Powell's knowledge. 
| THR COURT: Yes. 
| As a matter of fact, I \. 11 use those same words. 
| 
) BA 359 
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MR. RYAN: I'd object to knowledges. ts being | 


offered as a document -~- | 


TH COURT: I gave it a vary cursory rea‘linc 


MR. KORMAN: The only fair charge would be that 


any of the contents of the article is not being oeteret 


for its truth. | 


MR, BANNIGAN: Why ghould the article come in? 


THE COURT: To show the knowledge of Mr. Powell 


of the statements therein. 


Miss Reedy cannot authenticate 


MR. NAFTALIS: 


the article. She was not the author. 
the article 


MR. KORMAN: If that is the problen, 


ine 


appeared in the Wall Street Journal. It is being 


admitted to show a state & mind. 
| 


MR. COHN: Is it part of the Government's proof 


that Miss Reedy recognizes that to be the article that! 


she and tir. Powell discussed in 1969? Does she merely) 


recognize the handwriting on the paper? If she cannot 


| 


testify that she recognizes this as the article 


I do not think they havie 


| 


involved in that conversation, 


established a basis for its coming in. 


(Continued on next page) 


) 


for identification as Court's Exhibi. 43. 
- Four page report dated 3/25/74 marked as 
Court's Exhibit 44 for identification. 

(So marked.) 


MR. NAFTALIS: Your Hionor, your Honor, there 


. « 
Se eed 


| 
| 
| 
is one other matter before we start, unless you want | 
this later, it doesn't have to be raised now, I just | 
want to raise it sometime this afternoon ~~ 

THE COURT: What is that? | 


MR. NAPTALIS: Your Honor, Mr. Katzberg -- well, 


is we had asked for the names and the statements and the 
participation was voluntary in the program and whethe 


they received no raise, and Mr. Xatzberg had supplied 
us with eight names of people and also eight PBI | 


) statements -- I think the names, well, there are seve 


P or nine, it is a matter of record and the names are 


\ testimony of any witnesses who claimed that their 
| 
A 


a matter of record. 


In addition for at least one of them there was 


Grand Jury testimony as well. 


Now before that was to be turned over, your 
Honor was going to examine that in camera. 
I think the man's name is Lowe. 
+ | 

age Your ‘Honor, since I'm going to have to start 


my defense, I havé star'ed with Mr. Corriss, but I 
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was interrupted, and I will have to go back, I imagin 


I will really start the defense tomorrow and I would 
like Mr. Lowe's testimony as well as the FEI reports. 
I haven't seen then. 

Now he does say that his participation was 
yoluntary, there was no direct quid pro quo when he 
received a raise and his participation in the program 
go I would ask if your Honor would possibly expedite 
the decision on whether I could get that or not so 
that I would then make an informed judgment as to 
whether to call hin. 

MR. PATTISON: Your Monor, I believe that at 
present he has whatever facts he needs to ascertain 
whether he should call him or not. He can interview 
him, talk to him or do anything he wants. He knows 
what he said. 

What he really wants now is to know what sort 
of cross-examination Mr. Lowe might expect and that i 
not covered any applicanle rule which I know of. 

MR. NAFTALIS: Most respectfull:’, your Honor, 
although I understand Mr. Pattison‘'s argument, we hav 
argued that already and your Honor indicated we could 
cover the statements, the only caveat which Mr. Katzberg 
said was that he didn't think it would be appropriate 


to turn over the Grand Jury testimony without your Honpr 
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3016 
initially looking at it and ordering it turned over, 


and that is the reason we are waiting, not because 
of Mr. Pattison's argument but because your ifonor 
ordered the turn over of statements and we are waitin 
on the Grand Jury testimony. You were going to | 
inspect them in camera. | 
MR. KATZBERG: I don't want to belabor the 
point but I want the record to be clear that the 
Grand Jury minutes were turned over for your Honor's 
in camera inspection to determine uhether or not 
there was an exculpatory material contained therein, 
and your Honor, as I recall at least, that is with 


respect to the determination you were to make, the 


if not, then no. 


MR. NAFTALIS: Are we saying the same thing? 

MR. PATTISON: I would also urge the other 
point, your Yonor, which I just made, and that is 
what Mr. Naftalis has -aid, on that basis he can 


interview him, call him or not, but to get our whole 


determination was whether or not such material exist 
and if it existed then it was to be turned over, but 


file on him and then ascertain whether he can be 
cross-examined or not, that is far beyond the rule, 
Brady doesn't stretch that tar. 


MR. NAPTALIS: I'm only asking for what his 
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present statement is regarding this matter. 


MR. PATTISON: And you have it. 


THE COURT: You have it, I think. 


MR. NAFTALIS: I don't have it because his 


present statement is what he told the FBI, and we 


have no statement from the FRI, and i* seems to me 


that is the most vital thing to know really -- 


THE COURT: You have a right to go ask him. 


NR. NAFTALIS: Sure, your Honor, but I -- 


THE COURT: If you are not satisfied with what 
he said, then come back and come before the Court and 
if I think you are entitled to it then at that time 


I will make a further ruling. 


MR. NAFTALIS: In any event, the way things 


were left prior to Mr. Pattison's statement was your 
Honor was going to examine it to determine whether it | 
was exculpatory. 

THE COURT: I will examine it in any event, 


Sut that won't affect you at this time. I will examine 


St. 
Are you ready to procced? 
MR. RYAd: I am ready to proceed, your Honor. 
THE CLERK: Shall I bring in the jury, your 
Honor? 


THE COURT: Yes, bring in the jury. 
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(At 2:25 p.m. the jury <zr.tered the courtroom.) | 


MK. RYAN: The defendant Frank Powell calls 


2 oe eS ee 


‘¥ William A. Shea. 
THiZ COURT: All richt. 
TR8SLEIAN A. SUEA , called as a witness on 


tii. behalf of the defendant Frank Powell, heaving been 


Sa a 


duly sworn by the Clerk of the Court, testificd a3 
follows: 
3 THE COURT: All right, you may exanine. 
DIRECT EXAMINATION 
BY MR. RYAN: 
Q Mr. She6a, you are here pursuant to a subpoena 
issued on behalf of the defendant Frank Powell: isn't that 


correct, sir? 


A ¥es; sit. 
Q DO you have the Subpoena with you? 
. A I think Judge MacDonald has it. 


MR. RYAU: May I have it, Judge (indicating 
gentleman in courtroom.) 


BY MR. RYAN: 


Q To apeccd up things, Mr. Shea, I assume you 
looked at the subpoena, it rejuires the prodvetion of certain 
documents. 


+ il. Will you see if that i: the subpoena, please. 


, ory 

tie It looks like it, yes, 3ir. 
* 
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Affidavit of Service by Mail #5452 


In re: 
United States of America v Security National Bank 


State of New York 
County of New York, ss.: 


That on , 197... he served 1 copyof the 
within Appendix in the above named matter 
on the following counsel by enclosing said one copy in a securely 
sealed postpaid wrapper addressed as follows: 


U.S. Attorney 


Eastern District of New York 


225 Cadman Plaza East 


oo 


Brooklyn, New York 11201 


(Att ey for Appellant 


a 


—— nae 


and depositing same at the Post Office 
located at Howard and Lafayette 
Streets, New York, N. Y. 100153. 


New York. 


i 
Sworn to before this x 7& 
day of ‘ me 197.6 


P 4. WA, 
Jack A. MESSINA 
Notary Public, State of New York 
No. 30-2673500 
Qualified in Nassau County 
Cert. Filed in New York County 
Commission Expires March 30, 1977 


BAR PRESS. Inc, 132 Lafayette St.. New York 10013 — 966-3906 


(5432) 


